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Background
In October 2011, Minister Bryan Green requested that the Tasmanian Animal Welfare
Advisory Committee (the Committee) work with the Department of Primary Industries, Parks,
Water and the Environment (DPIPWE) to undertake a review of the Animal Welfare Act 1993
(the Act).
The Act was last amended in 2008 following a major review. However, community attitudes
to animal welfare change over time and it is important that the Act is regularly reviewed to
ensure that it keeps pace with those changes and that the Act is operating as intended.
This report presents recommendations arising from that review and the basis for those
recommendations.

THE LEGISLATION
The Animal Welfare Act 1993 (the Act) is an Act to prevent neglect of, and cruelty to,
animals, and to ensure the welfare of animals. The whole Act can be viewed at

www.thelaw.tas.gov.au.
Animal Welfare Regulations are made under the Act. Among other things, these regulations
can prescribe legally enforceable standards for the care and management of animals.

SUMMARY OF THE ACT
A summary of the Act is provided in Table 1. This summary is not exhaustive and is provided
only as a general overview of the Act. The Act itself should be referred to for the detail and
specific wording of the legislation.

Department of Primary I ndustries, Parks, Water and
Environment

Animal Welfare Act Review  Report and Recommendations 5
Table 1. Summary of the Animal Welfare Act 1993

Part

Title

Description

1

Preliminary

Includes provisions regarding interpretation, care or charge of
animals and non-application of the Act.

2

Welfare of
Animals

Provisions relating to duty of care, cruelty offences, rodeo
requirements, baiting and shooting, and the use of traps.

3

Powers of
Officers

Provisions relating to the appointment, functions and powers of
officers. These include powers in relation to:







issuing instructions
entry, search and inspection of premises
photography and filming
seizing and detaining animals and conveyances
killing animals
requiring information

Note that ‘officers’ appointed or authorised under the Act are
commonly referred to as ‘animal welfare inspectors’ in the general
community.
4

Animal
Research

Provisions relating to animal research. This Part provides for animal
research to be conducted only by institutions that are licensed under
the Act. A condition of licensing is that research may only be
conducted in accordance with the Code of Practice approved by
the Minister. The Code of Practice approved at present is the
Australian code of practice for the care and use of animals for
scientific purposes. The Act requires that animal research is approved
by an Animal Experimentation Ethics Committee constituted in
accordance with the Code.

5

Inspectors

Provisions relating to the appointment, functions and powers of
inspectors (of animal research). Inspectors advise the Minister and
have enforcement powers in relation to animal research (Part 4 of
the Act). This includes inspecting and providing advice regarding the
licensing of institutions to conduct animal research, and the conduct
of Animal Experimentation Ethics Committees.
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Part

Title

Description

6

Animal
Welfare
Advisory
Committee

Provisions that establish an Advisory Committee, and define its
membership and functions. The membership of the Committee allows
for balanced representation from animal industries and users, animal
welfare bodies and government. The broad function of the
Committee is to provide advice to the Minister on matters relating to
animal welfare.

7

Offences

This part includes offences relating to the functions of officers under
the Act (such as obstructing an officer) and offences in
contravention of court orders. It provides for court orders to be made
disqualifying persons convicted of cruelty offences from keeping
animals. It also provides for enforcement of interstate orders.

7A

Infringement
Notices

Provides for infringement notices to be served for offences under the
Act or the regulations.

8

Miscellaneous

As the title suggests, this part contains a range of provisions that do
not fall into other categories. These include (but are not limited to)
provisions that:










permit regulations to be made
allow regulations to prescribe animal welfare standards that
must be followed in the care and management of animals
enable the Minister to approve animal welfare guidelines for
education and guidance of people keeping animals
allow the Minister to delegate his powers under the Act;
enable the court to make orders in respect of costs and
expenses;
establishes an Animal Welfare Trust Account to be used for
animal welfare purposes;
relate to the liability of employers and bodies corporations;
relate to some evidentiary matters;
define limitation periods for commencement of offences.

Please refer directly to the Act for a full list of provisions in this Part.
Schedules

Schedules 1 and 2 contain provisions with respect to the membership
and meetings of the Advisory Committee.
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Consultation
At the outset of the review members of the Committee identified issues with the Act and
proposed strategies to address these issues on behalf of the groups they represented. The
Committee represents a broad cross-section of stakeholders with representatives from the
RSPCA, the Tasmanian Farmers and Graziers Association (TFGA), Animals Australia, intensive
farming industries, the Local Government Association of Tasmania (LGAT), DPIPWE, the
Tasmanian Police, sporting and recreational animal users, the University of Tasmania and the
Australian Veterinary Association (AVA).
The Committee then consulted key stakeholder groups to identify which of these proposals
were likely to gain broad support and, where possible, to refine the proposals in response to
stakeholder feedback. A list of the stakeholder groups consulted at this stage is provided in
Appendix 1. Stakeholder groups were also invited to identify any additional issues which
should be addressed in this review.
As a result of this process, the Committee developed 25 proposed changes to the Act. A
discussion paper was prepared to assist in obtaining feedback from the wider community
regarding the proposed changes which related to:


offences



investigation and prosecution



providing for the welfare of animals



consistency and flexibility



penalties

The discussion paper invited comment on the proposed changes, the adequacy of the
penalties under the Act and also invited respondents to raise issues they considered relevant
to the review which were not canvassed in the paper.
In August 2012, the discussion paper was released for a three month public consultation
period which closed on 16 November 2012.
After considering the feedback received through the public consultation process, the
Committee has developed a set of 65 recommendations for amending the Animal Welfare
Act 1993.
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PUBLIC SUBMISSIONS TO THE REVIEW
A total of 82 public submissions to the review were received and are posted on the DPIPWE
website. Twenty six (26) of these submissions were on behalf of corporate bodies and the
remaining 56 submissions were received from individuals responding in a personal capacity.
A list of respondents is provided in Appendix 2.
Of the 82 submissions, 6 did not comment on any specific proposal in the discussion paper.
The remaining 76 (93%) submissions provided comment in response to at least one proposal
in the discussion paper with 8 of these commenting on selected proposals and the remaining
68 submissions providing specific comment on most, if all, of the proposed changes.
Figures 1 and 2 overleaf provide a summary of the feedback regarding the Committee’s
proposals. With the exception of a proposal regarding Ministerial permits, all proposals
received solid support with 5 proposals attracting no opposition.
Comment on issues other than the proposals in the discussion paper was provided in 68
(83%) of submissions. Over 80 additional issues were raised, all of which the Committee
assessed to determine if further amendments to the Act should be considered.
One third of respondents called for regulation of dog breeding and, as a result, an entire
section of this report is devoted to this issue alone.
After considering all the feedback, the Committee has developed a set of 65
recommendations for amending the Animal Welfare Act 1993.
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Figure 1. Support expressed for changes proposed in
the Discussion Paper released for consultation
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Summary of
Recommendations
Offences
Method of Management – section 7
1. Amend the Act to:
 Define the term management to include transportation and confinement; and
 Clarify that the term ‘method of management’ is interpreted to include an act
and a failure to act (omission).
2. Provide for the definitions in section 8(3) to apply to the entire Act, provided that
in doing so, no inconsistency is produced.

Animal Cruelty – section 8
3. Amend the Act to clarify that pain and suffering includes (but is not limited to):
 Distress
 Mental suffering
 Physical suffering
4. Correct a drafting error in subsection 8(2)(c) by inserting the word ‘may’ between
the words ‘or’ and ‘subject’.

Aggravated cruelty– section 9
5. Amend the Act to:
a. ensure that euthanasia of an animal by an authorised officer does not prevent
a charge of aggravated cruelty being laid
b. provide that an offence of aggravated cruelty is committed when a cruelty
offence (section 8) is committed that:
i.
causes or is likely to cause:
 death, deformity or serious disablement; or
 harm that endangers or is likely to endanger an animal’s life; or
 any injury (including the cumulative effect of more than one injury)
that is, or is likely to be, significant and longstanding;
and which
ii. the defendant intended to cause or was reckless about causing.
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6.

Request the Office of Parliamentary Counsel to define ‘reckless’ to apply to acts
or omissions where the defendant could reasonably be expected to know their
consequences.

7.

Provide the Court with the power to find a person guilty of animal cruelty under
section 8 if section 9 cannot be satisfied, if consistent with the advice of the
Office of Parliamentary Counsel.

New cruelty offence – Inappropriate method of killing
8.

Amend the Act to make it an offence to intentionally kill an animal or attempt
to kill an animal using an inappropriate method.
An inappropriate method of killing is one that:
i.
Is not in accordance with an approved Animal Welfare Guideline; and
ii.
Carries a foreseeable risk of causing pain or suffering; and
iii. The use of which method is not justified in the circumstances.

Aiding and abetting
9.

That, if not already provided for in other Tasmanian legislation, provision is made
for an offence of aiding and abetting similar to that provided in section 74 of
the Animal Welfare Act (NT). 1

Prohibit pronged collars and regulate other devices
10. Prohibit the possession and use of pronged collars.
11. Provide for an amnesty period in which pronged collars can be surrendered
without penalty.
12. That regulations governing the use of electric shock collars are developed and
prescribed, amending the Act if required to accommodate such regulations.
13. Amend section 12 to provide that persons may not apply for an exemption to
use a ‘leghold trap’ but may apply for an exemption to use a ‘soft leghold trap’.

1

Animal Welfare Act 1999 (NT) section74 Aiding and abetting reads:
A person who aids, abets, counsels or procures, or by act or omission is in any way directly or indirectly concerned in or a party to, the
commission of an offence under this Act or the Regulations is taken to have committed that offence and is liable to the penalty for the
offence.
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Investigations
Entry to land and sheds around a dwelling
14. Amend the Act to clarify that dwelling means a structure or vehicle where a
person normally resides and excludes land, buildings and areas around and
underneath that structure or vehicle in which persons do not normally reside.

Entry to premises to collect evidence
15. Amend the Act to enable authorised officers to obtain a warrant to enter,
search and inspect premises if a magistrate or justice of the peace is satisfied
that the officer reasonably believes that there is evidence on the premises in
relation to an offence under the Act.
16. That search warrants issued to officers authorised under section 14 of the Animal
Welfare Act 1993 are otherwise subject to the provisions of the Search Warrants Act
1997.

17. That provision is made for search warrants to be issued only to officers holding a
prescribed qualification or equivalent.

Seizure of animals as evidence
18. Amend the Act, if necessary, to ensure that the term ‘anything’ in relation to the
seizure of evidence is interpreted to include an animal.
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Accountability of officers
Instructions issued by officers
19. That the Act is amended to provide that instructions issued under section 14 by
an authorised officer must be in writing but provide for an officer to issue oral
instructions in circumstances in which issuing a written instruction is impractical or
the officer considers that an immediate instruction is required in the interests of
the animal’s welfare. Such oral instructions must be confirmed in writing.

Procedures in relation to seizure
20. Amend the Act to provide a process for seizure which includes ensuring that a
person is given written advice of the seizure and the reason for the seizure.

Accountability of non-government authorised officers
21. Request that the Office of Parliamentary Counsel amend the Act as required to
ensure:
a. That all officers appointed under section 13 are subject to the same level
of accountability, oversight and avenues of appeal with respect to the
exercise of their powers under the Act; and
b. That the level of accountability, oversight and avenues of appeal are
those which would apply to a public servant appointed under that
section.

22. That the Office of Parliamentary Counsel considers whether provision should be
made for a Chief Officer under the Act to accommodate a preliminary appeal
process and whether such a role should be vested in the Chief Veterinary
Officer.

Minimum training of authorised officers
23. That provision is made under the Act, if required, for the Minister to prescribe
minimum requirements for an officer to exercise a particular power under the
Act.
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Court proceedings
Proving ownership of an animal
24. Amend the Act to provide that an allegation in a complaint that a person is the
owner of an animal is accepted as proved provided that:


The allegation is based on a reasonably held belief; and



There is an absence of proof (on the balance of probabilities) to the
contrary.

Guidelines in court proceedings
25. Amend the Act to clarify that:
a. The fact of compliance or non-compliance with a guideline approved
under the Act is admissible in proceedings for a cruelty offence; and
b. The fact of non-compliance with a guideline is not sufficient, on its own,
to prove an offence.
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Providing for the welfare of animals: Breeding Dogs
Monitoring of dog breeding
26. Amend the Act to ensure that the term ‘animals kept for commercial purposes’
is interpreted to include animals kept for the purpose of breeding animals for
sale.
27. Amend the Act to provide for officers to obtain a warrant to enter, search and
inspect a dwelling at a reasonable time if they satisfy a magistrate or justice of
the peace that they have a reasonably held belief that animals are kept on the
premises for commercial purposes.

Court order to prohibit breeding
28. Amend the Act to provide for officers to apply for a court order prohibiting the
breeding of:
a. Any/all animals in a particular person’s care or charge; or
b. A particular animal or animals
A court order of type (a) should require a breach of the Act or regulations. A
court order of type (b) should not require the commission of an offence and
should be made in the interests of the welfare of the animal.

Enforceable standards for dog breeding
29. Prescribe standards for the care and management of dogs including the
breeding of dogs
30. Prescribe in regulations that, with respect to the sale of puppies, the following
information must be disclosed in any advertisement and at the point of sale:


The dam’s registration number under the Dog Control Act 2000; and



Sufficient additional information (if any) to enable the tracing of the
location of the dam (and pups if not at point of sale)

Provide an exemption to this requirement for animal shelters; provided that they
are subject to the inspection provisions of section 16(2) of the Act and all
puppies are microchipped prior to rehoming.
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Providing for the welfare of animals: General
Power of entry to provide immediate assistance to animals in urgent need
31. Amend the Act to provide for officers to enter premises other than a dwelling to
take possession of an animal or to provide veterinary or other appropriate
treatment or assistance to an animal if:


they have a reasonably held belief that the animal is in immediate and
urgent need of assistance or veterinary or other appropriate treatment;



efforts to contact the land owner which are reasonable in the
circumstances have been made; and



it is not possible to obtain permission from the land owner or doing so will
result in a substantial delay that is reasonably likely to result in unjustified
pain or suffering or the death or serious disablement of the animal.

Power of entry to provide assistance to animals not owned by occupant or
land owner
32. Amend the Act to provide for officers to enter premises other than a dwelling to
take possession of an animal or to provide veterinary or other appropriate
treatment or assistance to an animal if:


they have a reasonably held belief that the animal is in need of assistance
or veterinary or other appropriate treatment; and



they have a reasonably held belief that the animal is not owned by the
land owner or an occupant of a dwelling on the premises; and



efforts to contact the land owner which are reasonable in the
circumstances have been made; and

 it is not possible to obtain permission from the land owner or doing so will
result in a delay that that is reasonably likely to result in unjustified pain or
suffering or the death or serious disablement of the animal.
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Warrant to enter and assist animals in need
33. Amend the Act to provide for officers to obtain a warrant to enter premises
(including a dwelling) to take possession of an animal or to provide veterinary or
other appropriate treatment or assistance to an animal if they satisfy a justice of
the peace that:
 they have a reasonably held belief that there is an animal on the premises
which is in need of assistance or veterinary or other appropriate treatment;
 reasonable efforts to contact the land owner have been made; and
 it is not possible to obtain permission from the land owner or doing so will
result in a delay that that is reasonably likely to result in unjustified pain or
suffering or the death or serious disablement of the animal.

Order of sale for animals whose welfare is at risk
34. Amend the Act to provide for a magistrate to order the seizure and immediate
disposal of an animal if satisfied that the head of the Department responsible for
the Animal Welfare Act reasonably believes the animal is in such a condition or
circumstances that its welfare is at risk. 2
35. That in making such an order, the magistrate must be satisfied that:
 the sale of the animal(s) concerned would be a reasonable and
appropriate action for an animal owner in similar circumstances to take if
acting in the interests of the welfare of the animals; and
 There is no reasonable alternative action which will adequately secure the
welfare of the animal(s)
An alternative action is not reasonable if it:
 imposes a risk of the welfare of the animal(s) deteriorating; or
 relies on resources which the owner of the animals does not have at their
disposal; or
 will require unreasonable and unjustifiable expenditure of public funds
When assessing risk to welfare, the magistrate must take into account known
risks including:
 non-compliance with instructions which have been previously issued to the
owner to address the welfare issue under consideration
 the fact that the owner of the animals does not appear to have at their
disposal the resources required to secure the welfare of the animals.
2

It should be noted that the term ‘disposal’ in relation to an animal may include any of the following:
 Sale;
 Rehoming; or
 Euthanasia
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36. That provision is made in the Act along the lines of section 24ZA of the Prevention
of Cruelty to Animals Act 1986 (Vic) governing the disposal of animals by sale to

ensure transparency of process and provide reasonable opportunity for market
value to be paid.
37. That advice is sought from the Office of Parliamentary Counsel and appropriate
consultation is undertaken to ensure that key issues raised by stakeholders in
relation to recommendations 33, 34 and 35 are addressed.

38. That the Office of Parliamentary Counsel is asked to consider under what
circumstances, right of appeal or recompense in relation to such an order for
disposal should be provided for.

Provide for the care of seized animals
39. Amend the Act to provide for a court order regarding costs and disposal to be
made in relation to seized animals if:
i.
The person who had care or charge of the animal has been charged
with an offence; or
ii.
There is reasonable belief that the animal’s welfare is at risk.
Regarding costs and disposal in relation to seized animals, provide for the court
to make one or more of the following orders:
a. If there are proceedings against a person charged with an offence that:
 They pay a bond to provide for care and maintenance of the
animal or pay any identified costs for the care and maintenance
of the animal
 Any money left over from the bond at the end of proceedings is
repaid to the person who paid the bond
 The animal may be disposed of if the order is not complied with
b. That the animal is disposed of if there is reasonable belief that the
animal’s welfare is at risk.
c. That the animal is returned to the person who previously had care or
charge of the animal if the court is not satisfied that any of the above
orders should be made.
40.

That further communication with stakeholders is undertaken with regard to how
reasonable costs are to be determined.
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Custody orders following hearing
41. Amend section 43 to provide that the court may make orders under this section if:
a. The person has been found guilty of an offence under this Act in respect of
an animal; and

b. The court considers
i. The offence to be of a sufficiently serious nature; or
ii. That the animal’s welfare will be at risk in the custody of that person.

Disposal of animals
42. Amend the Act to provide that, if disposal of an animal has been authorised,
the animal may be disposed of:
a. In a manner ordered by the court; or
b. In the absence of a court order, the animal may be disposed of by:
i. Being sold; or
ii. Transferring ownership to the RSPCA or the Crown; or
iii. Euthanasia

Proceeds of sale
43. Require that if the ownership of an animal is transferred to the RSPCA, Crown
and the animal is subsequently sold, the proceeds of sale are to be disbursed in
accordance with section 46, provided that section 46 is amended to provide
for:
 The term ‘includes any veterinary treatment’ referred to in subsection 46(d)
to include any veterinary treatment given to the animal (including
vaccination and desexing) from seizure until sale;


the owner of the animal (or conveyance) at the time of seizure to be
reimbursed rather than the owner immediately prior to sale (ss 46(e)).

44. Amend the Act to provide that the proceeds of sale of an animal ordered by
the court are disbursed in accordance with section 46 and, where the animal is
the subject of an offence, that the proceeds are held in trust until proceedings
are finalised.

Dealing with unclaimed seized animals and objects
45. In relation to animals and objects seized under the Act, make provision for:
a. Dealing with animals or objects not claimed by an owner

b. Owners to apply for the return of animals and objects (noting that such
provision already exists in relation to animals and conveyances).
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Consistency and flexibility
Disposal of carcasses
46. Reduce the time for which carcasses must be held by amending the Act to:
a. require that reasonable attempts to contact the owner and explain the
provision requirements are made within 24 hours of the animal being
killed;
b. allow disposal of carcasses after 48 hours if the carcass is not to be held
for use as evidence, is not required for tests or investigations, and the
owner has not requested return of the carcass;
c. allow the carcass to be disposed of immediately if it is not required for
testing or as evidence and the owner has agreed to the disposal;
d. provide that if tests or investigations are undertaken the carcass must be
made available to the owner within 7 days of the animal being killed if a
request to hold the carcass is received from the owner within 48 hours of
the animal being killed.
e. Provide that when the carcass is made available to the owner they may:
i. take possession of the carcass if there are no national
accreditation standards or other legislation which does not permit
release of the carcass from the facility where the carcass is
located;

ii. have the carcass examined by an independent, suitably qualified
person at the facility where the animal is held.

Animal Welfare Advisory Committee
47. Amend the Act to clarify that the Animal Welfare Advisory Committee ordinarily
meets face to face but may meet using available technology if no member
objects to the meeting being held using such technology.
48. Amend the Act to provide for the Animal Welfare Advisory Committee to make
out-of-session determinations if:
 the Chair considers the matter is of a nature that does not require the
determination to be made in-session; and
 no member has requested that the determination be made in-session; and
 half the total number of members plus one has responded in relation to the
question and there is consensus among those responses.
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49. Amend section 40(2) of the Act to require that in carrying out its functions, the
Animal Welfare Advisory Committee must take into account current animal
welfare science.
50. Amend Schedule 2 to require that if the Chairperson is not satisfied that the
Committee has sufficient information in relation to section 40(2), appropriate
external advice must be sought.
51. Amend section 39 to add the following category of membership to the Animal
Welfare Advisory Committee:
a. A person to represent the racing industry regulator.

Regulation of rodeos
52. Provide that rodeo reports must include:
a. The date and location of the rodeo
b. Names, addresses and contact details of the rodeo organiser, stock
contractor, judge and attending veterinarian.
c. The number and types of events and animals used
d. The number, types, and severity of any animal injuries, and
e. Breaches of the standards in the code, and corrective actions taken.
53. Require that the Department is notified of a planned rodeo at least 7 days prior
to the event. Require that such notification must include nomination of the
person responsible for the organisation and conduct of the rodeo and provide
that the completed notification form is evidence of this fact. Subject to the
advice of the Office of Parliamentary Counsel, provide that an appropriate
person is deemed to be the person responsible for the organisation and
conduct of a rodeo in the absence of evidence to the contrary.
54. Provide for the following to be offences:
a. Failure to provide prior notification of a rodeo
b. Failure to provide a rodeo report (clearly defining responsibility for the
submission and accuracy of the report)
c. Knowingly providing incomplete, false or misleading information on a rodeo
report.
The penalties for these offences should be equivalent to the penalties for
analogous offences under section 26 (Power to require information).
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55. That the Office of Parliamentary Counsel is requested to ensure that
enforcement of compliance with the rodeo code of practice is not inhibited by
inconsistencies between terminology used in the Act and the code of practice.

Regulation of animal research
56. Subject to the advice of the Office of Parliamentary Counsel, amend the Act to
define ‘animal research’ as ‘a procedure, test, experiment, inquiry or study on
an animal which is undertaken to develop, demonstrate or acquire knowledge,
or techniques, in an area of science or teaching’ provided that it is still possible
for the Inspector of research to determine that such activities are exempt from
the operation of section 27(1) if they are not likely to have a significant adverse
effect on the welfare of the animal.
57. In addition to the following exemptions:
a. the owner of an animal who conducts observational studies on the animal;
or
b. a person who administers veterinary treatment to an animal for the welfare
of the animal; or
c. a person who conducts normal animal management operations.
Provide that the requirement that animal research must be carried out by a
licensed institution does not apply to:
d. A person undertaking activities which are unlikely to have a significant
adverse effect on the welfare of animals; or
e. A person undertaking disease monitoring and surveillance:
i. as part of a disease management program approved by the Chief
Veterinary Officer (in his or her statutory role under the Animal Health
Act); and
ii. using standard operating procedures which are commonly used in
disease monitoring and surveillance for the species concerned.
58. Provide in regulations that an inspector appointed under section 36 of the Act
(an inspector of research) may determine whether an exemption described in
recommendation 57 applies and that such determinations:
a. Must be made in accordance with published guidelines; and
b. Are valid for a specified period of time which may not exceed three years.
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59. With respect to activities described in recommendation 57, provide for licensed
institutions to be exempt from the licence condition requiring AEC approval. In
relation to activities described in 57 (c) and 57(d), such an exemption may only
apply if a determination has been made by an inspector to that effect.
60. Amend the Act to make it an offence to intimidate, threaten or abuse an
inspector appointed under section 36 of the Act.
61. Amend section 4(3) of the Act to provide that sections 10 and 11 do not apply
to animal research undertaken in accordance with this section.
62. Amend regulation 8 to clarify that this provision does not apply to electro fishing.
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Penalties
Continuing offences
63. Amend the Act to provide for penalties for continuing offences under the Act
and recommend that the penalty for a continuing offence is up to one-tenth of
the maximum penalty for each day the offence continues.

Maximum penalties
64. Standardise the ratio of maximum monetary maximum penalties for bodies
corporate and natural persons throughout the Act and increase the maximum
penalties for offences under sections 7, 9, 11, 11A, 12, 14, 21A, 26, 27, 30, 41, 41A,
42 and 43. Suggested revised penalties are:
Body corporate
Fine

Natural person
Fine and/or term of imprisonment

Section 7

1000 PU

200 PU

6 months

Section 9

5000 PU

1000 PU

60 months

Section 11

500 PU

100 PU

12 months

Section 11A

250 PU

50 PU

12 months

Section 12

500 PU

100 PU

12 months

Section 14

200 PU

40 PU

Section 21A

200 PU

40 PU

Section 26

250 PU

50 PU

6 months

Section 27

500 PU

100 PU

12 months

Section 30

500 PU

Section 41

250 PU

50 PU

6 months

Section 41A

500 PU

100 PU

6 months

Section 42

250 PU

50 PU

6 months

Section 43

250 PU

50 PU

6 months

Court orders other than penalties
65. Subject to the advice of the Office of Parliamentary Counsel, provide for the
court to make orders other than penalties with which a defendant found guilty
of an offence must comply. Such provision should enable a court to order
psychological counselling if appropriate and facilitate participation in
restorative justice programs or training programs, should they be prescribed in
the future.
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Offences
The purpose of the proposals in this section is to ensure that people who commit acts that
the general community consider to be animal cruelty can be charged with an offence,
convicted and penalised. Some of the proposed changes clarify existing provisions so that
they are interpreted in line with community attitudes. Two recommendations relate to the
introduction of new offences.

METHOD OF MANAGEMENT - SECTION 7
It is an offence under section 7 of the Act to use a ‘method of management that causes or is
likely to cause ... pain or suffering’.3
‘Management’ is not defined in the Act and, depending on its interpretation, it is not clear
that:


this offence can apply to the transportation or confinement of animals;



‘method of management’ includes a failure to act.

A number of submissions expressed concern regarding the lack of enforceable standards for
the care and management of animals. Provision already exists to prescribe minimum
standards of animal care in the Animal Welfare Regulations. However, it is unlikely that
regulations will cover the care and management of all animals to which the Act applies. A
definition of basic requirements in relation to food, drink and shelter is provided in section 8
of the Act but applies only to that section.4 It is proposed that the Act is amended to ensure
that this definition applies to the rest of the Act, including the Method of Management
offence.

3

Animal Welfare Act 1993 (Tas) section 7 reads:
A person who has care or charge of an animal or groups of animals must not use a method of management of the animal or
group which is reasonably likely to result in unreasonable and unjustifiable pain or suffering to the animal or an animal in
the group.
4
Animal Welfare Act 1993 (Tas) section 8(3) reads:
appropriate and sufficient means –
(a) in relation to the provision of food to an animal, that food of sufficient quality is provided –
(i) in sufficient quantity to meet the nutritional requirements of maintaining the animal in reasonable body
condition and, if appropriate, allowing for growth and reproduction; and
(ii) as often as appropriate for the digestive system and metabolism of the animal; or
(b) in relation to the provision of drink, that fluids of sufficient quality are provided in sufficient quantity to keep the animal
hydrated at all times; or
(c) in relation to the provision of shelter, that shelter which affords protection for the animal from the adverse effects of
weather conditions is provided;
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ANIMAL CRUELTY – SECTION 8
It is an offence under section 8 of the Act to ‘do any act or fail to do any duty which causes
or is likely to cause unreasonable or unjustifiable pain or suffering to an animal’.5 The
Committee recommends that the scope of the term ‘pain or suffering’ is clarified to
adequately capture the range of welfare impacts that the community would consider cruel.
Unrelated to the above proposal, it has also been noted during the review that there is a
typographical error in section 8(2)(c) which should be corrected.6

AGGRAVATED CRUELTY– SECTION 9
The offence of aggravated cruelty (section 9) is committed when a cruelty offence (section
8) is committed and ‘results in the death or serious disablement of an animal’.7 There are a
number of changes recommended by the Committee in relation to this provision to ensure
that this offence captures what the community would consider particularly serious acts of
cruelty.
When enacted in 1993, the aggravated cruelty offence was intended to apply to more
serious offences involving a greater degree of:
 adverse welfare impact inflicted (or attempted to be inflicted) on the animal
 intent or recklessness in committing the act or omission
The Committee is of the opinion that ‘death or serious disablement’ may not adequately
capture the range of ongoing welfare impacts that the community would consider
extremely serious and should be broadened. The intent to cause (or reckless indifference to
causing) such a degree of injury should also be a key element of this offence, particularly if
the definition of ‘death or serious disablement’ is broadened.
In circumstances in which this offence is alleged to have occurred, an officer is often
required to euthanase the animal to relieve pain and suffering. Even if it is clear that without
such intervention the death or disablement of the animal would have resulted, there is a
concern that euthanasia of the animal may prevent charges being laid under this section
because the offence requires the death or serious disablement of the animal to actually
occur as a result of the offender’s actions.

5

Animal Welfare Act 1993 (Tas) section 8(1) reads:
A person must not do any act, or omit to do any duty, which causes or is likely to cause unreasonable and unjustifiable pain
or suffering to an animal.
6
8(2) Without limiting the generality of subsection (1), a person is guilty of an offence under that subsection if the person
–
(a)....
(b)....
(c) drives, conveys, carries or packs an animal in a manner or position or in circumstances that subjects or may
subject it to unreasonable and unjustifiable pain or suffering.
7
Animal Welfare Act 1993 (Tas) section 9 reads:
A person must not do any act, or omit to do any duty, referred to in section 8 which results in the death or serious
disablement of an animal.
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The provisions in the South Australian and ACT animal welfare legislation address the issues
outlined above and the Committee proposes amendments to section 9 based on
provisions.8 The Committee also supports a suggestion received through the public
consultation process that provision is made for the court to find a person guilty under section
8 if section 9 is not satisfied.
It was also noted that the maximum custodial sentence for aggravated cruelty in the
Tasmanian Act is the lowest of all jurisdictions. A revised penalty for this offence is suggested
in recommendation 64 of this report.

NEW CRUELTY OFFENCE – INAPPROPRIATE METHOD OF
KILLING
When animals are euthanased, the method used must cause rapid loss of consciousness
followed by death. It is also important that the method chosen carries a high probability of
achieving this outcome each time.
It is proposed that using an inappropriate method of killing is made an offence. It is not
intended that such an offence would apply to hunting or fishing carried out in a usual and
reasonable manner. It is also acknowledged that there are circumstances in which the use
of an otherwise inappropriate method of killing may be justified.
The obvious example is when using the best means at hand will result in less pain and
suffering than delaying killing until more appropriate means are available such as:


critically injured wildlife on the road



animals in remote locations requiring euthanasia

AIDING AND ABETTING
Review of the provisions relating to rodeos revealed a possible difficulty in holding someone
accountable for an act of cruelty committed by complying with an instruction issued by a
veterinarian pursuant to section 11B(2)(b). There a range of circumstances in which a person
responsible for an act of cruelty may not actually commit the offence.

8

Animal Welfare Act 1985 (SA) section 13(1); Animal Welfare Act 1992 (ACT) section 7A.
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PROHIBIT PRONGED COLLARS AND REGULATION OF OTHER DEVICES
A pronged collar (pictured in Figure 3) is somewhat like a
choker chain with sharp prongs that project inwards toward
the dog’s neck. They are used as a training device. Pulling
on the lead causes the prongs to dig into the dog’s neck,
thereby discouraging the dog from pulling and giving the
handler greater control over the dog. Importation of such
collars to Australia is prohibited. 9

Figure 3. A ‘pronged’ collar

One respondent suggested that a ban on possession of
pronged collars be accompanied by a communication
campaign and an amnesty period for surrendering collars.

A significant number of submissions called for the regulation of other devices, including the
use of electric shock collars (8 submissions) and the possession of operable steel leghold
traps (4 submissions).

Electric shock collars
In relation to shock collars, it should be noted that their importation is prohibited under
Commonwealth law and all jurisdictions except Queensland and Tasmania regulate the use
of these devices (although regulation in Western Australia is minimal).
Three types of shock collars are generally differentiated:


Anti-bark collars – these collars impart a shock automatically when the dog barks



Remote training collars – a person with a transmitter can deliver a shock to the animal
remotely. These are intended for use in training.



Confinement collars – these collars deliver a shock when the animal wearing it comes
too close to a boundary wire.

NSW, Victoria, and the Northern Territory permit but regulate the use of some of these
devices. The use of any of these devices is prohibited in the ACT and South Australia. The
Committee considers that use of these devices should be regulated.

Leghold traps
In relation to the possession of operable steel leghold traps, the Committee decided against
prohibiting such possession as too many persons may unknowingly possess such items.
However, the Committee agreed that the Act should be amended to prevent their use
under any circumstances (even with a permit). The use of soft leghold traps with Ministerial
permission would still be provided for.

9

Customs(Prohibited Imports) Regulations 1956 (Cth) Schedule 2, Item 10
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RECOMMENDATIONS
Method of Management – section 7
1. Amend the Act to:
 Define the term management to include transportation and confinement; and
 Clarify that the term ‘method of management’ is interpreted to include an act
and a failure to act (omission).
2. Provide for the definitions in section 8(3) to apply to the entire Act, provided that
in doing so, no inconsistency is produced.
Animal Cruelty – section 8
3. Amend the Act to clarify that pain and suffering includes (but is not limited to):
 Distress
 Mental suffering
 Physical suffering
4. Correct a drafting error in subsection 8(2)(c) by inserting the word ‘may’ between
the words ‘or’ and ‘subject’.
Aggravated cruelty– section 9
5. Amend the Act to:
a. ensure that euthanasia of an animal by an authorised officer does not prevent
a charge of aggravated cruelty being laid
b. provide that an offence of aggravated cruelty is committed when a cruelty
offence (section 8) is committed that:
i.
causes or is likely to cause:
 death, deformity or serious disablement; or
 harm that endangers or is likely to endanger an animal’s life; or
 any injury (including the cumulative effect of more than one injury)
that is, or is likely to be, significant and longstanding;
and which
ii.
the defendant intended to cause or was reckless about causing.
6. Request the Office of Parliamentary Counsel to define ‘reckless’ to apply to acts
or omissions where the defendant could reasonably be expected to know their
consequences.
7. Provide the Court with the power to find a person guilty of animal cruelty under
section 8 if section 9 cannot be satisfied, if consistent with the advice of the Office
of Parliamentary Counsel.
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New cruelty offence – Inappropriate method of killing
8. Amend the Act to make it an offence to intentionally kill an animal or attempt to
kill an animal using an inappropriate method.
An inappropriate method of killing is one that:
i. Is not in accordance with an approved Animal Welfare Guideline;
and
ii. Carries a foreseeable risk of causing pain or suffering; and
iii. The use of which method is not justified in the circumstances.
Aiding and abetting
9. That, if not already provided for in other Tasmanian legislation, provision is made
for an offence of aiding and abetting similar to that provided in section 74 of the
Animal Welfare Act (NT). 10
Prohibit pronged collars and regulation of other devices
10. Prohibit the possession and use of pronged collars.
11. Provide for an amnesty period in which pronged collars can be surrendered
without penalty.
12. That regulations governing the use of electric shock collars are developed and
prescribed, amending the Act if required to accommodate such regulations.
13. Amend section 12 to provide that persons may not apply for an exemption to
use a ‘leghold trap’ but may apply for an exemption to use a ‘soft leghold trap’.

10

Animal Welfare Act 1999 (NT) section74 Aiding and abetting reads:
A person who aids, abets, counsels or procures, or by act or omission is in any way directly or indirectly concerned in or a party to, the
commission of an offence under this Act or the Regulations is taken to have committed that offence and is liable to the penalty for the
offence.
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Investigations
To be effective in protecting animals from neglect and cruelty, the Act must be enforceable
in practice. This section deals with proposed changes to remove unreasonable obstacles to
the investigation of offences.

ENTRY TO LAND AND SHEDS AROUND A DWELLING
The Act allows officers to enter premises without a warrant if they hold a reasonable belief
that a cruelty offence has been committed and the animal involved is still alive and on the
premises.11 Officers are given this power so that they can act to provide care for the animal
involved. Officers may also inspect and collect evidence from premises entered in this
manner.
The power to enter premises without a warrant does not apply to “premises or a part of
premises being used as a dwelling”. This phrase, however, is not entirely clear regarding what
parts of a residential property officers may enter.
It is recommended that the Act is amended to clarify that ‘premises or part of premises used
as a dwelling’ applies only to a structure or vehicle in which a person ordinarily lives and not
to surrounding land or nearby outbuildings not used as a residence.12

ENTRY TO PREMISES TO COLLECT EVIDENCE
The Act does not give officers the power to enter, search and inspect premises other than
those at which the animal involved in the offence is located. Similarly, the Act does not
empower officers to enter, search and inspect premises if the animal involved in an offence
is dead.
Consider, for example, a dog that has been beaten with a baseball bat and has been taken
from the property where the abuse occurred to a veterinary clinic for treatment. The
baseball bat is key evidence relating to the offence and is believed to be on the property
where the offence occurred. However, because the animal involved in the offence is not
present on the property, the animal welfare officer has no power under the current Act to
enter the property (with or without a warrant) to search for the baseball bat.
The Committee’s proposal to provide for the issue of search warrants was strongly supported
by submissions to the review. At least one respondent was of the opinion that only Police
officers should execute a search warrant. The Committee agreed that provision should be
made to ensure that search warrants are only issued to officers with the appropriate skills and
11

Animal Welfare Act 1993 (Tas) section 16(1) reads:
An officer may, without warrant, enter, search and inspect any premises, other than premises or a part of premises being
used as a dwelling, if the officer reasonably believes that there is on the premises an animal in respect of which an offence
under this Act has been, or is being, committed.
12
Note that the Tasmanian Act already defines ‘premises’ to include a conveyance (vehicle).
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training for their proper execution.
Note that powers of entry in situations where there is no offence will be considered in the
next section of this report.

SEIZURE OF ANIMALS AS EVIDENCE
Section 16(2A) of the Act provides for officers to seize evidence:
16(2A): “An officer may seize anything found on premises searched or inspected under subsection (1) or (2) that the officer
reasonably believes –
(a) is being, or has been, used in committing an offence against this Act; or
(b) is evidence that an offence is being, or has been, committed against this Act.

The RSPCA Inspectorate has requested amendment to the Act to clarify that ‘anything’ in
this context includes an animal.

RECOMMENDATIONS
Entry to land and sheds around a dwelling
14. Amend the Act to clarify that dwelling means a structure or vehicle where a
person normally resides and excludes land, buildings and areas around and
underneath that structure or vehicle in which persons do not normally reside.
Entry to premises to collect evidence
15. Amend the Act to enable authorised officers to obtain a warrant to enter, search
and inspect premises if a magistrate or justice of the peace is satisfied that the
officer reasonably believes that there is evidence on the premises in relation to an
offence under the Act.
16. That search warrants issued to officers authorised under section 14 of the Animal
Welfare Act 1993 are otherwise subject to the provisions of the Search Warrants Act
1997.

17. That provision is made for search warrants to be issued only to officers holding a
prescribed qualification or equivalent.
Seizure of animals as evidence

18. Amend the Act, if necessary, to ensure that the term ‘anything’ in relation to the
seizure of evidence is interpreted to include an animal.
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Accountability of Officers
A number of submissions requested changes to increase the transparency and
accountability of actions taken by officers appointed under the Act. Some submissions were
solely concerned with this issue and a number raised issues of officer accountability under
‘other comments’.

INSTRUCTIONS ISSUED BY OFFICERS
Section 14 of the Act empowers officers to issue instructions for the purpose of assessing or
ensuring the welfare of an animal. It is an offence to fail to comply with such instructions.
One submission to the review requested that instructions be required to be in writing.
At present, Western Australia is the only jurisdiction other than Tasmania which does not
stipulate in legislation that instructions or directions issued by an officer must be in writing. All
other states require instructions to be issued in writing. Queensland provides an exception in
cases in which welfare considerations warrant it (although such verbal instructions must be
confirmed in writing).
In the interests of animal welfare and certainty for persons receiving instructions, it is
recommended that instructions are issued required to be in writing. However, there are
instances where an officer must issue a verbal instruction to do something immediately (for
example where an animal requires urgent and immediate assistance) and these
circumstances should be provided for.

PROCEDURES IN RELATION TO SEIZURE
Concerns were raised in relation to a number of proposals (particularly in relation to the
seizure of animals) which would be addressed by providing a process for seizure. The process
should require, among other things, that the officer provides written advice of the seizure
and the reason for the seizure. Such provision exists in the legislation of a number of other
Australian jurisdictions.13

ACCOUNTABILITY OF NON-GOVERNMENT AUTHORISED
OFFICERS
Government-employed officers exercising powers under legislation are subject to a body of
law including the Right to Information Act 2009 and avenues by which decisions and actions
may be appealed. Officers appointed under the Act include RSPCA Inspectors who are not
government employees.
It was submitted in feedback to the review that actions taken by RSPCA Inspectors in their
13

Animal Care and Protection Act 2001 (Qld) s150; Prevention of Cruelty to Animals Act 1986 (Vic) s24S; and Animal
Welfare Act 2002 (WA) s44.
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capacity as officers under the Act should be subject to the same processes of accountability
as those actions taken by government employees.
The Committee supports this submission and recommends that the Office of Parliamentary
Counsel also ensures that appropriate avenues of appeal are provided under the Act with
respect to the actions of all officers.

MINIMUM TRAINING OF AUTHORISED OFFICERS
Some submissions have suggested that officers appointed under the Act should be required
to have a minimum level of training.
Performance of all the functions of officers under the Act requires knowledge and skills in the
areas of animal husbandry, animal welfare, investigation, compliance and enforcement.
However, most tasks require greater skill and knowledge in some areas than others and not
all officers perform all tasks. For example, the skill set required in conducting inspections of
farming operations or saleyards is not the same as that required to conduct a formal cruelty
investigation and prepare a prosecution brief.
In conducting investigations or addressing animal welfare compromise, the Department, the
RSPCA Inspectorate and the Police work collaboratively as required to draw on the relevant
expertise available in each organisation.
Section 13 of the Act already permits the Minister to appoint officers on such terms as the
Minister determines. It is recommended that provision is also made for the Minister to
prescribe minimum requirements such as minimum training and/or qualifications for the
exercise of a particular power under the Act by an officer.
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RECOMMENDATIONS
Instructions issued by officers
19. That the Act is amended to provide that instructions issued under section 14 by an
authorised officer must be in writing but provide for an officer to issue oral
instructions in circumstances in which issuing a written instruction is impractical or
the officer considers that an immediate instruction is required in the interests of the
animal’s welfare. Such oral instructions must be confirmed in writing.
Procedures in relation to seizure
20. Amend the Act to provide a process for seizure which includes ensuring that a
person is given written advice of the seizure and the reason for the seizure.
Accountability of non-government authorised officers
21. Request that the Office of Parliamentary Counsel amend the Act as required to
ensure:
a. That all officers appointed under section 13 are subject to the same level
of accountability, oversight and avenues of appeal with respect to the
exercise of their powers under the Act; and
b. That the level of accountability, oversight and avenues of appeal are
those which would apply to a public servant appointed under that
section.

22. That the Office of Parliamentary Counsel considers whether provision should be
made for a Chief Officer under the Act to accommodate a preliminary appeal
process and whether such a role should be vested in the Chief Veterinary Officer.
Minimum training of authorised officers
23. That provision is made under the Act, if required, for the Minister to prescribe
minimum requirements for an officer to exercise a particular power under the Act.
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Court proceedings
To be effective in protecting animals from neglect and cruelty, the Act must be enforceable
in practice. This section deals with changes proposed in order to remove unreasonable
obstacles to successful and efficient prosecution of persons who commit offences.

PROVING OWNERSHIP OF AN ANIMAL
Successful prosecution of an animal cruelty offence requires that the prosecution proves all
elements of the offence to a criminal standard (beyond reasonable doubt).
In cases of neglect, this includes proving that the defendant had ‘care or charge’ of the
animal and therefore had a duty of care. Section 3A of the Act deems that a range of
people may have ‘care or charge’ of an animal and that more than one person may have
‘care or charge’.14 In the typical case, the owner will be one of those persons.
It can be difficult to prove ownership of an animal beyond reasonable doubt in spite of
obtaining credible evidence of ownership.
South Australian animal welfare legislation reverses the ‘onus of proof’ with regard to
ownership.15, 16 That is, if the prosecution alleges that the defendant is the owner of an
animal, it is up to the defendant to prove that they are not. The defendant does not need to
prove this beyond reasonable doubt – they only need to prove that it is more likely than not
that they do not own the animal in question (on the balance of probabilities).
It is proposed that a similar approach be adopted in Tasmanian legislation in relation to
proving ownership of an animal (but not with respect to other categories of person deemed
to have care or charge of an animal under section 3A).
More submissions (83%) expressed a position with regard to this proposal than for any other.
The response to this proposal was also relatively polarised. More submissions expressed
unqualified support for this proposal (61) than for any other. However, 6 submissions (9%)
either did not support or opposed the proposal.
14

Animal Welfare Act 1993 (Tas) subsections 3A(1) and (2) read:
(1) For the purposes of this Act, a person is taken to have the care or charge of an animal if the person –
(a) is the owner of the animal; or
(b) has control, possession or custody of the animal; or
(c) is the operator or manager of the premises where the animal is held for commercial purposes; or
(d) is the owner, operator or manager of the land where the animal is being agisted, unless there is a written
agreement to the contrary between the owner of the land and the owner of the animal; or
(e) has a share, as a share farmer, in the business in which the animal is owned or farmed; or
(f) is the chief executive officer or manager (by whatever title known), or a director, of a body corporate that owns
the animal.
(2) One or more persons may have the care or charge of an animal.
15

Animal Welfare Act 1985 (SA) section 42(2).
The person bearing the ‘onus of proof’ is responsible for proving something in court. The ‘onus of proof’ usually rests
with the prosecution.
16
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The Committee is aware that this proposal is contentious and may meet some opposition in
Parliament. The recommendation is made notwithstanding as it will address an unreasonable
obstacle to successful prosecution of perpetrators of negligent animal cruelty.

GUIDELINES IN COURT PROCEEDINGS
Section 44B of the Act provides for the responsible Minister to approve animal welfare
guidelines.17 Compliance with guidelines is not mandatory. The clause notes of the Animal
Welfare Bill 1993 state that non-mandatory guidelines (previously called standards):
.. would be taken into account by Courts in the process of determining what animal
care and management practices are reasonable and acceptable, and they will
serve as guidelines for animal carers.18
Under the national strategy (AAWS), states have agreed to standardised language in
legislation, referring to non-mandatory requirements as guidelines and enforceable
mandatory requirements as standards. As a result, Tasmanian ‘standards’ which were
intended to guide the courts became ‘guidelines’ following the 2008 review of the Act.
In spite of this change, the purpose of these documents under the Act has not changed.
Other jurisdictions also provide for consideration of guidelines in animal cruelty
proceedings.19
In animal cruelty proceedings, it is important that the Courts have access to information
about acceptable practice in caring for animals, particularly livestock. Guidelines approved
under the Act are the appropriate source of this information. Such guidelines have been
endorsed by AWAC and in many cases have been developed through a national process
involving government, welfare groups and industry.
It is therefore proposed that the fact of compliance or non-compliance with guidelines be
admissible in such proceedings. Note that non-compliance with guidelines alone is not an
offence and all the elements of the offence must be proved.
A number of submissions expressed concern that this provision would inappropriately
strengthen the case of the defence in proceedings. However, a similar number of
submissions expressed concern that it would overly favour the prosecution. Concern was also
raised that few enforceable standards have been prescribed to date.

17

Animal Welfare Act 1993 (Tas) section 44B reads:
(1) The Minister, after consultation with the Advisory Committee, may approve guidelines on animal welfare.
(2) Animal welfare guidelines are to include guidelines for the education and guidance of persons involved in the care and
management of animals.
18
Animal Welfare Bill 1993 Clause notes, clause 44.
19
Animal Care and Protection Act 2001 (Qld) s16, Prevention of Cruelty to Animals Act 1979 (NSW) s34A(3), Animal
Welfare Act 1985 (SA) ss42A(b), 43, Animal Welfare Act 2002 (WA) ss84, 85.
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RECOMMENDATIONS
Proving ownership of an animal
24. Amend the Act to provide that an allegation in a complaint that a person is the
owner of an animal is accepted as proved provided that:
a. The allegation is based on a reasonably held belief; and
b. There is an absence of proof (on the balance of probabilities) to the
contrary.
Guidelines in court proceedings
25. Amend the Act to clarify that:
a. The fact of compliance or non-compliance with a guideline approved
under the Act is admissible in proceedings for a cruelty offence; and
b. The fact of non-compliance with a guideline is not sufficient, on its own,

to prove an offence
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Providing for the welfare of
animals: Breeding Dogs
One of the primary objectives of the Act is to ensure the welfare of animals. While convicting
and penalising those who commit cruelty offences is an important deterrent, this generally
happens only after an animal has experienced pain or suffering. It is equally, if not more,
important to act to prevent pain and suffering before it occurs and to secure the welfare of
animals at risk. The proposals in this section are aimed at ensuring the welfare of breeding
dogs, whether or not an offence has been committed.

REGULATION OF DOG BREEDING
The Committee initially proposed a two-fold approach to ensure the welfare of dogs kept for
breeding:
1. Prescribe minimum standards for the care of breeding dogs and their offspring in the
Animal Welfare Regulations. The Committee is developing draft standards based on
the guidelines approved by the Minister in 2011.
2. Amend the Act to ensure dog breeders’ compliance is monitored and enforced by
enabling unannounced inspection of premises where puppies are bred for sale.
In the public consultation, twenty seven submissions (33% of submissions) called for regulation
of dog breeding (or companion animal breeding) through a registration system for breeders.
Many also called for animal sales through pet shops and markets to be banned.
However, the registration of breeders advocated by many respondents, including the
RSPCA, would most appropriately be implemented under the Dog Control Act 2000.
Consequently, the Committee sought to identify the key objectives of dog breeding
regulation with respect to welfare and consider whether they could be achieved under the
Animal Welfare Act 1993.

Objectives of regulation of dog breeding
With respect to this review, the ultimate objective of dog breeding regulation is to ensure
good welfare for dogs involved in breeding, particularly where commercial drivers exist.
To achieve this objective, the RSPCA promotes the following three key strategies:
1. Traceability, in the sense of linking puppies to their breeders and mothers;
2. Minimum standards for the conduct of dog breeders; and
3. Appropriate legislative mechanisms to facilitate enforcement. 20
20

Legislating to end Puppy Farming – The Way Forward, RSPCA Australia, January 2012. Accessed December 2012 at
http://kb.rspca.org.au/afile/322/99/
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The RSPCA recommended achievement of these aims through both animal control and
animal welfare legislation. However, the Committee believes that it is possible to substantially
meet these aims by amendment to the Animal Welfare Act alone.
Based on feedback, the Committee proposes that the regulation of dog breeding should:
a. Impose minimum enforceable standards that must be met by persons breeding dogs
to ensure the welfare of dogs and puppies.
b. Enable the identification and ensure the traceability of:
o persons breeding dogs for sale;
o premises where dogs are bred; and
o the dam of any puppy sold.
c. Provide power to inspect premises where dogs are kept for the purpose of breeding
puppies for sale and premises where puppies are kept for the purpose of sale (noting
that such operations may be conducted within a residence).
d. Effectively prevent evasion of inspection by persons selling puppies and thereby
enable enforcement in practice of the standards established under the Animal
Welfare Act.
e. Provide power to prevent people who substantially or repeatedly breach welfare
standards from breeding animals in their care or charge for a period at the discretion
of the courts.
f. Provide for interim court orders concerning costs and custody of animals while legal
proceedings are pending or in progress.21
g. Ensure that the welfare of dogs includes their genetic fitness and that breeding of
dogs is not restricted to the breeding of purebred dogs.
In the Committee’s view, it is the standards for the care and management of dogs
prescribed under the Act which underpins the regulation of dog breeding.

Traceability and enforcement in the absence of breeder registration
The Dog Control Act 2000 currently requires that all dogs over 6 months of age are
registered. Power exists under the Animal Welfare Act for regulations to be made in relation
to the sale of any animal or kind or class of animal.22 Using this power, it is recommended
that some degree of traceability be achieved by requiring breeders of puppies for sale to
quote the registration number of the dam (mother) in both advertisements and at the point
of sale.23
The twofold impact of this requirement is illustrated in Figure 3 overleaf.

21

Note that this requirement is addressed by recommendation 39, p.49.
Animal Welfare Act 1993 (Tas) section 50(2) reads:
(2) Without limiting the generality of subsection (1), the Governor may make regulations in relation to –
(a) the keeping, treatment, handling, transportation, sale, injuring, killing, taking, care, use, husbandry or management of
any animal or class or kind of animal; and........
23
Registration rather than microchip details are required as the registration requirement under section 8 of the Dog Control
Act 2000 applies to all dogs over 6 months whereas the microchipping requirement of section 15A do not.
22
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Figure 4. Support of breeding dog welfare enforcement by mandatory disclosure requirement
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The Committee believes that, along with recommendation 39, the measures recommended
below substantially meet the objectives listed on page 25. Furthermore, these amendments
would support and complement a breeder registration system, should it be introduced.
Note that recommendations 29 and 30 do not require amendment of the Act but have
been listed here as they are essential elements of the proposed regulation of dog breeding.
Many submissions to the review called for other mandatory standards for the care of dogs,
including exercise requirements and the restraint of dogs travelling in cars. It is proposed that
these issues be addressed as part of recommendation 29 below.

RECOMMENDATIONS
26. Amend the Act to ensure that the term ‘animals kept for commercial purposes’ is
interpreted to include animals kept for the purpose of breeding animals.
27. Amend the Act to provide for officers to obtain a warrant to enter, search and
inspect a dwelling at a reasonable time if they satisfy a magistrate or justice of the
peace that they have a reasonably held belief that animals are kept on the
premises for commercial purposes.
28. Amend the Act to provide for officers to apply for a court order prohibiting the
breeding of:
a. Any/all animals in a particular person’s care or charge ; or
b. A particular animal or animals
A court order of type (a) should require a breach of the Act or regulations. A
court order of type (b) should not require the commission of an offence and
should be made in the interests of the welfare of the animal.
29. Prescribe standards for the care and management of dogs including the
breeding of dogs.
30. Prescribe in regulations that, with respect to the sale of puppies, the following
information must be disclosed in any advertisement and at the point of sale:
 The dam’s registration number under the Dog Control Act 2000; and
 Sufficient additional information (if any) to enable the tracing of the
location of the dam (and pups if not at point of sale).
Provide an exemption to this requirement for animal shelters; provided that they
are subject to the inspection provisions of section 16(2) of the Act and all puppies
are microchipped prior to rehoming.
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Providing for the welfare of
animals: General
ENTRY TO PROPERTY TO CARE FOR ANIMALS IN NEED
Section 23 allows authorised officers to provide care or veterinary attention to an animal in
need.24 If an offence has not been committed in relation to the animal in need, however,
the officer has no specific power under the Act to enter a property to provide the care
authorised in section 23.
Consequently, the Act also does not provide for:
 Entry to property to assist animals whose welfare is compromised or at risk (eg.
bushfire, floods)
 Removing from a property animals whose welfare is at risk (eg. livestock trapped by
rising floodwaters)
 Removing from a property an animal that requires care (eg. injured wildlife)
The need for such provision was highlighted during the recent bushfires in southern Tasmania
when many animals required assistance and the owner of the property was unable to enter
the fire affected area or was otherwise unavailable.
In most circumstances, it will be possible to obtain permission from the property owner to
enter. However, provision should be made for occasions when contacting the owner is not
possible or will unreasonably prolong the pain or suffering of the animal (e.g. the owner is
absent or the location is remote).
Based on feedback received, the Committee identified three separate circumstances in
which such a power should be granted to officers:
 Power to enter without a warrant when an animal requires urgent and immediate
assistance and the land owner is not readily contactable
 Power to enter without a warrant to assist an animal which does not belong to the
occupant or land owner (e.g. wildlife or dog at large) and the land owner is not
readily contactable
 Entry with warrant in cases in less urgent cases in which an animal requires assistance
and the owner is not contactable (for example, an animal inadvertently locked in a
house when the owners are away).
24

Animal Welfare Act 1993 (Tas) section 23 reads:
An officer may supply food or drink to an animal or authorize a veterinary surgeon to administer medical treatment to an
animal if the officer is of the opinion that the animal –
(a) is not provided with a sufficient quantity of food or drink fit for its consumption; or
(b) is suffering from injury or disease or is otherwise suffering.
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ORDER OF SALE FOR ANIMALS WHOSE WELFARE IS AT RISK
Options other than euthanasia are needed to deal with animals whose welfare is at risk in
circumstances in which it is beyond the resources of the enforcement agency (DPIPWE,
RSPCA or the Police) to take possession of and care for the animals. This is particularly the
case with respect to livestock or when large numbers of animals are involved.
Section 22 of the Act currently provides for the court to order the sale of an animal if the
owner has been convicted of a cruelty offence relating to the animal.25 As it may take years
for a case to be tried, this provision does not adequately address this issue. If no offence has
been committed, the options to legally intervene and provide for the care of animals at risk
are even more limited.
Victoria has a suite of provisions in their animal welfare legislation to provide for the care of
animals whose welfare is at risk. This includes providing emergency powers to order the
seizure and immediate sale of animals whose welfare is at risk.26
It is proposed that a similar power be provided in Tasmanian legislation but with the added
safeguard that an order from a magistrate is required and only the Head of the Department
responsible for the Act may apply for such an order.
The purpose of the provision is to secure the welfare of the animals. It is not intended as a
penalty. Although it is envisaged that use of this provision would result in an order of sale, it is
recommended that the court is provided with discretion to order other methods of disposal
where appropriate and available.27
Submissions to the review received during the public consultation were of great value in
refining this proposal. The recommendations seek to address the concerns raised. However
the advice of the Office of Parliamentary Counsel should be sought in relation to these
concerns and additional targeted consultation undertaken as required.

PROVIDING FOR THE CARE OF SEIZED ANIMALS
The change discussed above and proposed in recommendation 34 is intended to provide
for the welfare of animals in the unusual situation in which options other than euthanasia are
not practical or possible. It is a more common occurrence that, in the course of animal
cruelty investigations, officers may take possession of an animal because its welfare is at risk
25

Animal Welfare Act 1993 (Tas) section 22 reads:
(1) A court that finds the owner of an animal guilty of an offence under this Act in respect of the animal may, in
addition to any other punishment it imposes in respect of the offence, order that the animal be sold or otherwise disposed of
and that the proceeds of any sale be distributed in accordance with section 46.
(2) A court must not make an order under subsection (1) unless it is satisfied that the provisions of section 8 are
unlikely to be complied with.
26
Prevention of Cruelty to Animals Act 1986 (Vic) ss24E, 24F.
27
It should be noted that the term ‘disposal’ in relation to an animal may include any of the following:
 Sale;
 Rehoming; or
 Euthanasia
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or the animal itself is evidence in proceedings.28 The enforcement agency may subsequently
have to retain and care for the animal until the matter is finalised. Alternatively, the animal
may not be required as evidence but it may be believed that returning the animal to its
owner would place its welfare at risk.
It is proposed that, as provided for in Victorian legislation, the courts are given a greater
range of options to provide for the care of animals which are the subject of an offence or
whose welfare is at risk. 29
It should be noted that the term ‘disposal’ in relation to an animal may include any of the
following:
 Sale;
 Rehoming; or
 Euthanasia
An important concern raised in the public consultation was that some clarity is required
regarding what constitutes ‘reasonable costs’ of care for an animal. This is an important
consideration if, as intended, this provision provides for the welfare of the animal rather than
being a penalty.

CUSTODY ORDERS FOLLOWING HEARING
Section 43 of the Act currently provides for the court to make orders with respect to the
custody of an animal if the owner has been convicted of a cruelty offence relating to the
animal and the offence is of a sufficiently serious nature.30 It is recommended that provision is
made for such orders to be made with respect to persons ‘found guilty’ rather than
‘convicted’ of an offence.
The Committee considers that such orders should also be made in the interests of the
animal’s welfare rather than solely on the basis of the seriousness of the offence. It is
therefore recommended that provision is made for such orders to be made when it is in the
interests of an animal’s welfare to do so.

28

Officers may take possession of an animal involved in an offence under section 17(1) of the Animal Welfare Act 1993
(Tas) (see footnote 23) or under subsection 16(2A): “An officer may seize anything found on premises searched or
inspected under subsection (1) or (2) that the officer reasonably believes –
(a) is being, or has been, used in committing an offence against this Act; or
(b) is evidence that an offence is being, or has been, committed against this Act.
29
Prevention of Cruelty to Animals Act 1986 (Vic) s24F
30
Animal Welfare Act 1993 (Tas) section 43. Custody of animals reads:
(1) If –
(a) a person has been convicted of an offence under this Act in respect of an animal; and
(b) the court considers the offence to be of a sufficiently serious nature –
the court may, in addition to, or instead of, any other penalty, order –
(c) that the person be disqualified, for such period as the court orders, from having custody of any animal or any
animal of a kind or class specified in the order; or
(d) that certain conditions specified in the order are to apply for such period as the court orders to the person's
custody of any animal or any animal of a kind or class specified in the order.
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DISPOSAL OF ANIMALS
To complement the provisions proposed in recommendations 34 and 39, it is proposed that
the courts also be provided with a greater range of options for disposing of an animal if such
orders are made. It is a common misconception that the term ‘disposal’ means euthanasia
rather than a range of means by which an animal may be removed from its current owner.
To provide for better welfare of animals, it is proposed that greater use is made of options
such as selling the animal or transferring ownership to the RSPCA or Crown. Transferring
ownership to the RSPCA may be preferable if the animal is unsalable but could be re-homed
(e.g older animals or animals requiring ongoing special care).

PROCEEDS OF SALE
Section 46 of the Act currently provides for the disbursement of the proceeds of any sale
ordered by the court following conviction and it is recommended that this provision is
amended to accommodate new provisions relating to orders of sale of animals (as
proposed in recommendations 34 and 39).31
Some feedback expressed concern that the RSPCA or the Crown should not profit from the
sale of animals transferred to their ownership by court order. It is proposed that if ownership
of an animal has been transferred to the RSPCA or the Crown, and the animal is
subsequently sold, the proceeds of sale (after expenses have been deducted) go to the
owner of the animal at the time it was seized rather than the RSPCA or Crown.

DEALING WITH UNCLAIMED SEIZED ANIMALS AND OBJECTS
The Act currently makes some provision for dealing with seized animals or conveyances but
does not provide for situations in which they are not claimed by an owner or an owner is not
found. There is no provision in the Act for dealing with objects seized as evidence under
subsections 16(2A) or 16(3).32

31

Animal Welfare Act 1993 (Tas) s46 reads:
“The proceeds of the sale of any animal or conveyance sold pursuant to an order or direction of a magistrate or court made
under section 20, 21 or 22 are to be used –
(a) firstly, to pay any unpaid monetary penalty imposed by the magistrate or court in respect of an offence under
this Act in respect of the animal; and
(b) secondly, to pay costs and expenses connected with selling the animal or conveyance; and
(c) thirdly, to pay the costs and expenses connected with taking possession of the animal or conveyance and
detaining it; and
(d) fourthly, to pay the costs and expenses connected with any veterinary treatment given to the animal; and
(e) fifthly, to reimburse the person who owned the animal or conveyance immediately before its sale.
32
Animal Welfare Act 1993 (Tas) ss16(2A) and 16(3) read:
(2A) An officer may seize anything found on premises searched or inspected under subsection (1) or (2) that the officer
reasonably believes –
(a) is being, or has been, used in committing an offence against this Act; or
(b) is evidence that an offence is being, or has been, committed against this Act.
(3) If a magistrate or justice is satisfied on application made on oath by an officer that–
(a) an animal is in premises or a part of any premises being used as a dwelling; and
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It is also noted that section 20(4) provides for an officer to apply to a magistrate for a
direction that a seized animal is not returned to its owner or to the person from whom
possession it was taken. This subsection will need to be reviewed by OPC in light of
recommendations 34 and 39.

RECOMMENDATIONS
Power of entry to provide immediate assistance to animals in urgent need
31. Amend the Act to provide for officers to enter premises other than a dwelling to
take possession of an animal or to provide veterinary or other appropriate
treatment or assistance to an animal if:
 they have a reasonably held belief that the animal is in immediate need of
urgent assistance or veterinary or other appropriate treatment;
 efforts to contact the land owner which are reasonable in the
circumstances have been made; and
 it is not possible to obtain permission from the land owner or doing so will
result in a substantial delay that is reasonably likely to result in unjustified
pain or suffering or the death or serious disablement of the animal.
Power of entry to provide assistance to animals not owned by occupant or land owner
32. Amend the Act to provide for officers to enter premises other than a dwelling to
take possession of an animal or to provide veterinary or other appropriate
treatment or assistance to an animal if:
 they have a reasonably held belief that the animal is in need of assistance
or veterinary or other appropriate treatment; and
 they have a reasonably held belief that the animal is not owned by the
land owner or an occupant of a dwelling on the premises; and
 efforts to contact the land owner which are reasonable in the
circumstances have been made; and
 it is not possible to obtain permission from the land owner or doing so will
result in a delay that that is reasonably likely to result in unjustified pain or
suffering or the death or serious disablement of the animal.

(b) the officer reasonably believes that an offence under this Act has been or is being committed in respect of that
animal–
the magistrate or justice may grant a warrant authorizing the officer named in the warrant to enter, search and
inspect those premises and seize anything the officer reasonably believes is being, or has been, used in committing
the offence.
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Warrant to enter and assist animals in need
33. Amend the Act to provide for officers to obtain a warrant to enter premises
(including a dwelling) to take possession of an animal or to provide veterinary or
other appropriate treatment or assistance to an animal if they satisfy a justice of
the peace that:
 they have a reasonably held belief that there is an animal on the premises
which is in need of assistance or veterinary or other appropriate treatment;
 reasonable efforts to contact the land owner have been made; and
 it is not possible to obtain permission from the land owner or doing so will
result in a delay that that is reasonably likely to result in unjustified pain or
suffering or the death or serious disablement of the animal.
Order of sale for animals whose welfare is at risk
34. Amend the Act to provide for a magistrate to order the seizure and immediate
disposal of an animal if satisfied that the head of the Department responsible for
the Animal Welfare Act reasonably believes the animal is in such a condition or
circumstances that its welfare is at risk.
35. That in making such an order, the magistrate must be satisfied that:
 the sale of the animal(s) concerned would be a reasonable and
appropriate action for an animal owner in similar circumstances to take if
acting in the interests of the welfare of the animals; and
 There is no reasonable alternative action which will adequately secure the
welfare of the animal(s)
An alternative action is not reasonable if it:
 imposes a risk of the welfare of the animal(s) deteriorating; or
 relies on resources which the owner of the animals does not have at their
disposal; or
 will require unreasonable and unjustifiable expenditure of public funds
When assessing risk to welfare, the magistrate must take into account known risks
including:
 non-compliance with instructions which have been previously issued to the
owner to address the welfare issue under consideration
 the fact that the owner of the animals does not appear to have at their
disposal the resources required to secure the welfare of the animals.
36. That provision is made in the Act along the lines of section 24ZA of the Prevention
of Cruelty to Animals Act 1986 (Vic) governing the disposal of animals by sale to

Department of Primary I ndustries, Parks, Water and
Environment

Animal Welfare Act Review  Report and Recommendations 49
ensure transparency of process and provide reasonable opportunity for market
value to be paid.33
37. That advice is sought from the Office of Parliamentary Counsel and appropriate
consultation is undertaken to ensure that key issues raised by stakeholders in
relation to recommendations 34, 35 and 36 are addressed.
38. That the Office of Parliamentary Counsel is asked to consider under what
circumstances, right of appeal or recompense in relation to such an order for
disposal should be provided for.
Providing for the care of seized animals
39. Amend the Act to provide for a court order regarding costs and disposal to be
made in relation to seized animals if:
i. The person who had care or charge of the animal has been charged
with an offence; or
ii. There is reasonable belief that the animal’s welfare is at risk.
Regarding costs and disposal in relation to seized animals, provide for the court
to make one or more of the following orders:
a. If there are proceedings against a person charged with an offence that:
 They pay a bond to provide for care and maintenance of the animal or
pay any identified costs for the care and maintenance of the animal
 Any money left over from the bond at the end of proceedings is repaid
to the person who paid the bond
 The animal may be disposed of if the order is not complied with
b. That the animal is disposed of if there is reasonable belief that the animal’s
welfare is at risk.
c. That the animal is returned to the person who previously had care or charge
of the animal if the court is not satisfied that any of the above orders should
be made.
40. That further communication with stakeholders is undertaken with regard to how

reasonable costs are to be determined.

33

Prevention of Cruelty to Animals Act 1986 (Vic) 24Z Disposal of animal by sale:
(1)
An animal that is to be disposed of by sale must be offered for sale by public auction or public tender.
(2)
The person who is selling the animal must give public notice that he or she intends to sell the animal by public auction or
public tender, at least 14 days before the sale.
(3)
A notice under subsection (2) must include—
(a)
details of the location where the animal was seized;
(b)
the kind of animal;
(c)
if the animal is branded, where and how it is branded;
(d)
the sex and colour of the animal and any other descriptive marks;
(e)
the time and place of the auction, or date and time by which written tenders must be submitted.
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Custody orders following hearing
41. Amend section 43 to provide that the court may make orders under this section
if:
a. the person has been found guilty of an offence under this Act in respect
of an animal; and
b. the court considers
i. the offence to be of a sufficiently serious nature; or
ii. that the animal’s welfare will be at risk in the custody of that
person.
Disposal of animals
42. Amend the Act to provide that, if disposal of an animal has been authorised,
the animal may be disposed of:
a. In a manner ordered by the court; or
b. In the absence of a court order, the animal may be disposed of by:
i. Being sold; or
ii. Transferring ownership to the RSPCA or the Crown; or
iii. Euthanasia
Proceeds of sale
43. Require that if the ownership of an animal is transferred to the RSPCA, Crown
and the animal is subsequently sold, the proceeds of sale are to be disbursed in
accordance with section 46, provided that section 46 is amended to provide
for:


The term ‘includes any veterinary treatment’ referred to in subsection 46(d)
to include any veterinary treatment given to the animal (including
vaccination and desexing) from seizure until sale;



the owner of the animal (or conveyance) at the time of seizure to be
reimbursed rather than the owner immediately prior to sale (ss 46(e)).

44. Amend the Act to provide that the proceeds of sale of an animal ordered by
the court are disbursed in accordance with section 46 and, where the animal is
the subject of an offence, that the proceeds are held in trust until proceedings
are finalised
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Dealing with unclaimed seized animals and objects
45. In relation to animals and objects seized under the Act, ensure that provision is
made for:
a. Dealing with animals or objects not claimed by an owner
b. Owners to apply for the return of animals and objects (noting that such
provision already exists in relation to animals and conveyances).
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Consistency and flexibility
The varied proposals under this section are grouped together as changes intended to
improve the consistency of the Act and the flexibility of its operation. It does not seek to
make major or significant changes to the Act but rather to make technical changes to
enable its smooth operation in practice.

DISPOSAL OF CARCASSES
Section 24 provides for officers or vets to kill animals for humane reasons. It also requires that
the carcass of an animal killed in this manner is made available to the owner if the owner so
requests within 7 days of the animal being killed.34
The time within which the carcass must be made available to the owner was increased from
24 hours to 7 days by a 2002 amendment to permit the prosecution adequate time to
undertake post-mortem laboratory examination and testing. 35 An unintended consequence
of the amendment was that, in the absence of a request for its return, the carcass must be
held for 7 days even if no tests are to be performed.
There was solid support for the proposal released for consultation which would reduce the
carcass holding time to 24 hours in certain circumstances. However, some respondents
submitted that 24 hours was insufficient time for a pet owner to notify whether they wished to
have the body returned. The Committee therefore recommends reducing the carcass
holding time to 48 hours.

ANIMAL WELFARE ADVISORY COMMITTEE
The Animal Welfare Advisory Committee is established by section 39 of the Act. 36 The
membership of the Committee allows for balanced representation from animal industries
and users, animal welfare bodies and government. The broad function of the Committee is
to provide advice to the Minister on matters relating to animal welfare.

Conduct of meetings using available technology
The Committee meets face to face and its members are drawn from across the State. It is
proposed that provision be made, if required, in order to conduct meetings using available
technology (such as videoconferencing).

34

Animal Welfare Act 1993 (Tas) section 24(3) reads:
Any person who kills an animal under subsection (1) or (2) –
(a) is to make available the carcass of the animal to the owner, if the owner requests, within 7 days of killing the
animal to take possession of the carcass; or
(b) may dispose of the carcass if there is no such request.
35
Animal Welfare Amendment Act 2002, second reading speech.
36
Animal Welfare Act 1993 (Tas) section 39.
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Out-of-session determinations
The Act does not provide for the Committee to make out-of-session determinations. This
ensures that issues are adequately considered by the Committee and the views of the
various stakeholders are heard and discussed before determinations are made.
At times, however, the inability of the Committee to make determinations out of session
makes operation of the Committee unreasonably inflexible and prevents timely provision of
advice to the Minister.

Consideration of available science
The Committee sought feedback on a proposal to require that membership of the Animal
Welfare Advisory Committee includes an animal welfare scientist. Most submissions
supported this idea in principle on the basis that the Committee should consider available
science.
However, it was clear from feedback that such support was contingent on the scientist
holding either particular views or being completely independent. It was also clear that there
was little consensus regarding who might be acceptable as an animal welfare scientist in
terms of qualifications and experience. It was also acknowledged that appointment of such
a member would not remove the need to obtain advice on an issue from a relevant
specialist.
It is recommended that, instead of mandating the appointment of an animal welfare
scientist, the Committee is required to consider available science in carrying out its functions.

Committee member representing the racing industry regulator
With respect to the racing industry, it is noted that since the Act was passed in 1993 the
Minister has appointed a representative of the racing industry regulator to AWAC. It is
recommended that the legislation be amended to reflect and formalise this.

REGULATION OF RODEOS
The Act was amended in 2008 to provide for the regulation of rodeos through the
enforcement of the national code of practice and to require the presence of a veterinarian
at all rodeos.37 During the first five years of their operation, some loopholes in these provisions
have been identified which obstruct their enforcement and result in them not operating as
intended.
The prescribed Code of Practice requires that a report is provided to the regulator within 28
days of the conduct of a rodeo. This reporting requirement underpins the regulation of
rodeos. The Code lists what information should be in the report but does not specify any
information which must be in the report.
37

Animal Welfare Act 1993 (Tas) ss 11A and 11B.

Department of Primary I ndustries, Parks, Water and
Environment

Animal Welfare Act Review  Report and Recommendations 54
In practice, this means that if a report is submitted but is does not identify the person
responsible for the organisation and conduct of a rodeo or is otherwise incomplete; there is
no effective enforcement action which can be taken.
The Committee recommends that the reporting requirements are strengthened and that the
regulator must receive notification of an upcoming rodeo and the person responsible for
conducting it prior to the event. It is also recommended that the advice of the Office of
Parliamentary Counsel is sought regarding other measures to ensure that the provisions are
enforceable in practice.

REGULATION OF ANIMAL RESEARCH
Broadly, the changes recommended to the research provisions do not seek to substantially
change the practical operation of the Act. Instead, most are proposed to ensure that the
legislation accurately and clearly reflects the current operation of the Act. The Committee’s
recommendations with regard to research are contingent on the advice of the Office of
Parliamentary Counsel.

Definition of animal research
In response to stakeholder feedback, the Committee proposes a minor amendment to the
definition of animal research to improve consistency with the definition in the Australian
Code of Practice for the Care and Use of Animals for Scientific Purposes (the ‘research
code’) of use of animals for scientific purposes.
It is not proposed that the amendment to the definition affect the exemption from the
operation of the animal research provisions for activities which do not cause significant
impact on the welfare of animals.

Activities which are exempt from the animal research requirements
Certain activities which meet the definition of animal research are exempt from the animal
research requirements, including the requirement that they are approved by an Animal
Ethics Committee (AEC). These include observational studies, normal animal management
operations and veterinary treatment administered for the welfare of the animal. It is
proposed that authorised disease surveillance and monitoring programs be added to these
exemptions.
As the Act is currently drafted, if such activities are conducted within a licensed institution,
AEC approval is required or the institution will breach its license conditions. It is therefore
proposed that provision is made for activities which are not required to be conducted in a
licensed institution with AEC approval may also be undertaken without AEC approval within
or by a licensed institution. As a safeguard, the approval of the inspector may be required
for a licensed institution to access the exemptions for normal animal management
operations and animal disease surveillance and monitoring.
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Non application of the Act
Currently, animal research conducted in accordance with the Act and under AEC approval
is exempt from the operation of two of the cruelty provisions of the Act – section 8 Animal
Cruelty and 9 Aggravated Animal Cruelty.
There are some activities which are, or may be, undertaken in the course of valid animal
research which would constitute an offence under provisions of the Act other than section 8
or 9. For example, research might be undertaken to identify a biological control for carp. It
would be an offence under section 10 of the Act to expose the carp to a potential predator
in the course of research.38 AEC approval does not exempt the researcher from the
operation of this provision.
It is proposed that approved animal research be exempt from the operation of section 10
(Baiting and Shooting) and section 11 (Use of animals to train other animals) of the Act.

Other amendment
Regulation 8 should be amended to remove the unintended consequence that it prohibits
electro fishing by non-veterinarians.39

MINISTERIAL PERMITS
The Committee proposed an amendment to enable the Minister, after considering the
advice of AWAC, to issue a permit to allow an act that would otherwise be prohibited under
the Act. Submissions to the review through the public consultation indicated that there was
significant opposition to this proposal and therefore the Committee does not recommend an
amendment to provide for such permits.

38

Animal Welfare Act 1993 (Tas) section 10
Animal Welfare Regulations 2008 (Tas) reg 8:
A person, except a veterinary surgeon registered under the Veterinary Surgeons Act 1987, must not restrain an animal by
the use of a pulsed, low-frequency electrical current.
39
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RECOMMENDATIONS
Disposal of carcasses
46. Reduce the time for which carcasses must be held by amending the Act to:
a. require that reasonable attempts to contact the owner and explain the
provision requirements are made within 24 hours of the animal being killed;
b. allow disposal of carcasses after 48 hours if the carcass is not to be held for
use as evidence, is not required for tests or investigations, and the owner has
not requested return of the carcass;
c. allow the carcass to be disposed of immediately if it is not required for
testing or as evidence and the owner has agreed to the disposal;
d. provide that if tests or investigations are undertaken the carcass must be
made available to the owner within 7 days of the animal being killed if a
request to hold the carcass is received from the owner within 48 hours of the
animal being killed.
e. Provide that when the carcass is made available to the owner they may:
i. take possession of the carcass if there are no national accreditation
standards or other legislation which does not permit release of the carcass
from the facility where the carcass is located;

ii. have the carcass examined held by an independent, suitably qualified
person at the facility where the animal is held.
Animal Welfare Advisory Committee

47. Amend the Act to clarify that the Animal Welfare Advisory Committee
ordinarily meets face to face but may meet using available technology if
no member objects to the meeting being held using such technology.
48. Amend the Act to provide for the Animal Welfare Advisory Committee to
make out-of-session determinations if:
 the Chair considers the matter is of a nature that does not require the
determination to be made in-session; and
 no member has requested that the determination be made in-session;
and
 half the total number of members plus one has responded in relation
to the question and there is consensus among those responses.
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49. Amend section 40(2) of the Act to require that in carrying out its functions,
the Animal Welfare Advisory Committee must take into account current
animal welfare science.
50. Amend Schedule 2 to require that if the Chairperson is not satisfied that
the Committee has sufficient information in relation to section 40(2),
appropriate external advice must be sought.
51. Amend section 39 to add the following category of membership to the
Animal Welfare Advisory Committee:
 A person to represent the racing industry regulator.
Regulation of rodeos
52. That provision is made that rodeo reports must include:
a. The date and location of the rodeo
b. Names, addresses and contact details of the rodeo organiser, stock
contractor, judge and attending veterinarian.
c. The number and types of events and animals used
d. The number, types, and severity of any animal injuries, and
e. Breaches of the standards in the code, and corrective actions taken.
53. Require that the Department is notified of a planned rodeo at least 7 days prior
to the event. Require that such notification must include nomination of the
person responsible for the organisation and conduct of the rodeo and provide
that the completed notification form is evidence of this fact. Subject to the
advice of the Office of Parliamentary Counsel, provide that an appropriate
person is deemed to be the person responsible for the organisation and
conduct of a rodeo in the absence of evidence to the contrary.
54. Provide for the following to be offences:
 Failure to provide prior notification of a rodeo
 Failure to provide a rodeo report (clearly defining responsibility for the
submission and accuracy of the report)
 Knowingly providing incomplete, false or misleading information on a
rodeo report.
The penalties for these offences should be equivalent to the penalties for
analogous offences under section 26 (Power to require information).
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55. That the Office of Parliamentary Counsel is requested to ensure that
enforcement of compliance with the rodeo code of practice is not inhibited by
inconsistencies between terminology used in the Act and the code of practice.
Regulation of animal research
56. Subject to the advice of the Office of Parliamentary Counsel, amend the Act to
define ‘animal research’ as ‘a procedure, test, experiment, inquiry or study on
an animal which is undertaken to develop, demonstrate or acquire knowledge,
or techniques, in an area of science or teaching’ provided that it is still possible
for the Inspector of research to determine that such activities are exempt from
the operation of section 27(1) if they are not likely to have a significant adverse
effect on the welfare of the animal.
57. In addition to the following exemptions:
a. the owner of an animal who conducts observational studies on the
animal; or
b. a person who administers veterinary treatment to an animal for the
welfare of the animal; or
c. a person who conducts normal animal management operations.
Provide that the requirement that animal research must be carried out by a
licensed institution does not apply to:
d. A person undertaking activities which are unlikely to have a significant
adverse effect on the welfare of animals; or
e. A person undertaking disease monitoring and surveillance:
i. as part of a disease management program approved by the
Chief Veterinary Officer (in his or her statutory role under the
Animal Health Act); and
ii. using standard operating procedures which are commonly used in
disease monitoring and surveillance for the species concerned.
58. Provide in regulations that an inspector appointed under section 36 of the Act
(an inspector of research) may determine whether an exemption described in
recommendation 57 applies and that such determinations:
a. Must be made in accordance with published guidelines; and
b. Are valid for a specified period of time which may not exceed three
years.
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59. With respect to activities described in recommendation 57, provide for licensed
institutions to be exempt from the licence condition requiring AEC approval. In
relation to activities described in 57 (c) and 57(d), such an exemption may only
apply if a determination has been made by an inspector to that effect.
60. Amend the Act to make it an offence to intimidate, threaten or abuse an
inspector appointed under section 36 of the Act.
61. Amend section 4(3) of the Act to provide that sections 10 and 11 do not apply
to animal research undertaken in accordance with this section.

62. Amend regulation 8 to clarify that this provision does not apply to electro fishing.
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Penalties
The Committee decided to seek comment from the broader community on all aspects of
penalties before developing most of its recommendations in this area.

MAXIMUM PENALTIES
Analysis of the Act revealed that maximum penalties vary greatly between offences.
Significant variation was also found across the Act in the ratio of the penalty for a natural
person to the penalty for corporate bodies. By contrast, most other jurisdictions have a small
number of monetary penalty levels which they apply to a wide range of offences. Where
corporate penalties are provided, the ratio between the corporate penalty and the penalty
for a natural person is generally fixed.
The Committee recommends that a similar approach is adopted in the Tasmanian Act and
that one of four maximum monetary penalty categories is applied to each offence (see
Table 2). Additionally, penalties for corporate bodies, where applied, are consistently 5 times
the maximum penalty for a natural person
Table 2. Recommended maximum monetary penalty categories
Category

Corporate body

Natural person

A

1000 PU ($130,000)

200 PU ($26,000)

B

500 PU ($65,000)

100PU ($13,000)

C

250 PU ($32,500)

50 PU ($6,500)

D

200 PU ($26,000)

40 PU ($5,200)

Respondents to the review identified a number of offences which they felt should have
higher maximum penalties. The Committee reviewed these sections of the Act and Table 3
overleaf shows their recommendations for changes to maximum penalties in bold text. The
rationale for their recommendation is shown in the column at the far right of the table.
Based on feedback, the Committee recommends that the maximum custodial penalty for
aggravated cruelty is increased from 18 months to 5 years to provide magistrates with
appropriate sentencing options should a ‘worst-case scenario’ arise.
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Table 3. Review of selected offences and recommended revised maximum penalties
Section

Current max. penalty

Rationale

Suggested max.
penalty

Body
corporate

Natural
person

Body
corporate

Natural
person

7. Method of
Management

500 PU

100 PU
6 months

1000 PU

200 PU
6 months

To provide for higher monetary
penalties for commercial enterprises
committing an offence that affects
a large number of animals.

8. Animal cruelty

500 PU

100 PU
12 months

500 PU

100 PU
12 months

No change

9. Aggravated
cruelty

1000 PU

200 PU
18 months

1000 PU

200 PU
60 months

Recommend increase custodial
penalty as lower than all other States

10. Baiting and
Shooting
(3 offences)

1000 PU

200 PU
12 months

1000 PU

200 PU
12 months

No change – highest max penalties
of all jurisdictions except WA

11. Use of animals
to train other
animals, bait for
greyhounds

40 PU

20 PU
6 months

500 PU

100 PU
12 months

Most other jurisdictions impose a
penalty similar to cruelty offence.
Also higher penalty for cruelty
inflicted for financial gain.

11A. Rodeos
(4 offences)

200 PU

50 PU
12 months

250 PU

50 PU
12 months

Minor change for consistency

5 PU

500 PU

100 PU
12 months

Provide deterrent, particularly to
commercial enterprises, to illegally
dealing with pests.40

10 PU on
summary
conviction

200 PU

40 PU

Brings in line with other jurisdictions.

20PU

200 PU

40 PU

Similar offence to failure to comply
with an instruction by an officer.

12. Traps

14. Instructions by
officers - failure to
comply
21A.
Identification
marks and
devices

40 PU

40

For example, a company dealing with a rodent infestation might rationally choose to use glueboard traps and simply pay
the $650 fine.
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Table 3 (cont) Review of selected offences and recommended revised maximum penalties
Section

Current max. penalty

Suggested max.
penalty

Body
corporate

Natural
person

Body
corporate

Natural
person

Failure to comply

200 PU

20 PU

250 PU

50 PU
6 months

Knowingly
providing false
information

200 PU

50 PU
6 months

250 PU

50 PU
6 months

50 PU
12 months

500PU

100PU
12 months

Rationale

26. Power to require
information

27. Animal
Research
Conducting
unlicensed
research
30. Grant of
licences

100PU

500PU

May not apply until 12
mths after cancellation
or 6 mths after appeal

Introduce penalty for body
corporate. Bring penalty within
range applied by other jurisdictions
and in line with breach of licence
conditions offence (see 30. Below)
Bring maximum penalty within
range applied by other jurisdictions
($27,500 – $250,000)

Breach of licence
conditions
32. Cancellation
of licences41

Minor changes suggested for
consistency

May not apply until 12
mths after cancellation
or 6 mths after appeal

No change recommended

41. Obstruction of
officer

20 PU

10 PU
3 months

250 PU

50 PU
6 months

Recommend similar penalty to s26
(failure to provide information)

41A. Offences
against Officer42

40 PU

20 PU
3 months

500 PU

100 PU
6 months

To reflect the authority of the officer
and provide a credible deterrent to
serious threats to officers.

42. Impersonation43

20 PU

10 PU 3
months

250 PU

50 PU
6 months

Increase to provide credible
deterrent and bring within the range
of penalties in other jurisdictions.

10 PU
3 months

250 PU

50 PU
6 months

Suggested max penalty to be
applied to contravention of any
court order.

43. Contravention of
court order regarding
animal

20 PU

41

Animal research licences
Intimidating, threatening or abusing an officer.
43
Impersonating an officer
42
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CONTINUING OFFENCES
South Australian and Western Australian animal welfare legislation provide for penalties for
continuing offences.44 That is, in addition to the penalty for committing an offence, an
additional penalty may be imposed for each day the offender continues to commit the
offence.
The Committee notes that the Tasmanian legislation provides for penalties for continuing
breaches of the Animal Welfare Regulations 2008 and recommends that provision is made
for penalties for continuing offences under the primary legislation.

MANDATORY MINIMUM PENALTIES
A number of submissions to the review expressed a sense that changing maximum penalties
was relatively futile as it has little impact on how the penalties are applied by the courts. Five
(5) submissions called for minimum penalties and one submission referred to a paper
advocating ‘penalty guidelines’ for the courts. At the same time, a number of respondents
stated that ‘the punishment should fit the crime’.
A review of sentences handed down over recent years indicates that animal cruelty
offences do appear to be attracting heavier penalties than in the past suggesting a
response to changes in community attitudes y the judiciary. The Committee also appreciates
that penalties handed down for animal welfare offences must be considered in relation to
penalties for other offences (e.g. violent crimes, crimes against property).
The Committee does not support the imposition of minimum mandatory penalties for the
following reasons:
1. It has the potential to result in persons committing offences with different levels of
culpability receiving the same punishment; it is therefore contrary both to the premise
that ‘the punishment should fit the crime’ and to the principles of fairness.
2. There is an absence of evidence that minimum mandatory penalties achieve their
desired aims.
3. It removes the discretion of the courts and judiciary.
4. It may, perversely, transfer discretion to officers who make the decision whether or not
to lay charges.
The suggestion of penalty guidelines is noted and the Committee believes that the
development of any such guidelines is a matter for the judiciary.

44

Animal Welfare Act 1985 (SA) section 39, Animal Welfare Act 2002 (WA) section 79.
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COURT ORDERS OTHER THAN PENALTIES
A number of submissions suggested providing for the court to make orders in addition to, or
in place of, penalties. Such suggestions appeared to be primarily directed at addressing
animal welfare and preventing recidivism. These suggestions included:


Providing for the court to order psychological counselling for offenders (ACT legislation
requires that this be considered in cases involving violent animal cruelty);



Providing for the court to order an offender to perform community service at an
animal shelter; and



Ensuring that orders concerning the custody of animals are made in the interest of the
animal rather than as a penalty to the offender (this issue has been addressed by
recommendations 34, 35, 39 and 41)

The first two dot points above have some resonance with the restorative justice approach. 45
Restorative justice programs have been implemented with some success in the juvenile
justice system and in relation to environmental offences. An effective restorative justice
program may have the capacity to address issues which some sectors of the community feel
are not being addressed by traditional sentencing.
The development and implementation of a restorative justice program for animal cruelty
offenders is not a recommendation arising from this review. However, it is recommended
that provision is made to accommodate such options should they be developed.

45

A restorative justice program is based on five underlying assumptions:
(a) the response to crime should repair as much as possible the harm suffered by the victim;
(b) offenders should be brought to understand that their behaviour is not acceptable and that it had some real consequences
for the victim and the community;
(c) offenders can and should accept responsibility for their actions;
(d) victims should have an opportunity to express their needs and to participate in determining the best way for the offender
to make reparation; and
(e) the community has a responsibility to contribute to this process.
The objectives of a restorative justice program include:
(a) supporting victims, giving them a voice, encouraging them to express their needs, enabling them to participate in the
resolution process and offering them assistance;
(b) repairing the relationships damaged by the crime, in part by arriving at a consensus on how best to respond to it;
(c) denouncing criminal behaviour as unacceptable and reaffirming community values;
(d) encouraging responsibility taking by all concerned parties, particularly by offenders;
(e) identifying restorative, forward-looking outcomes;
(f) reducing recidivism by encouraging change in individual offenders and facilitating their
integration into the community; and
(g) identifying factors that lead to crime and informing authorities responsible for crime reduction strategy

Department of Primary I ndustries, Parks, Water and
Environment

Animal Welfare Act Review  Report and Recommendations 65

RECOMMENDATIONS
Continuing offences
63. Amend the Act to provide for penalties for continuing offences under the Act
and recommend that the penalty for a continuing offence is up to one-tenth of
the maximum penalty for each day the offence continues.
Maximum penalties
64. Standardise the ratio of maximum monetary maximum penalties for bodies
corporate and natural persons throughout the Act and increase the maximum
penalties for offences under sections 7, 9, 11, 11A, 12, 14, 21A, 26, 27, 30, 41, 41A,
42 and 43. Suggested revised penalties are:
Body corporate
Fine

Natural person
Fine and/or term of imprisonment

Section 7

1000 PU

200 PU

6 months

Section 9

5000 PU

1000 PU

60 months

Section 11

500 PU

100 PU

12 months

Section 11A

250 PU

50 PU

12 months

Section 12

500 PU

100 PU

12 months

Section 14

200 PU

40 PU

Section 21A

200 PU

40 PU

Section 26

250 PU

50 PU

6 months

Section 27

500 PU

100 PU

12 months

Section 30

500 PU

Section 41

250 PU

50 PU

6 months

Section 41A

500 PU

100 PU

6 months

Section 42

250 PU

50 PU

6 months

Section 43

250 PU

50 PU

6 months
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Court orders other than penalties
64. That, subject to the advice of the Office of Parliamentary Counsel, provision is
made for the court to make orders other than penalties with which a defendant
found guilty of an offence must comply. Such provision should enable a court to
order psychological counselling if appropriate and facilitate participation in
restorative justice programs or training programs, should they be prescribed in
the future.
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Other issues
Over 80 issues were raised in addition to comments on the proposed changes presented in
the discussion paper.
The Committee considered all issues raised with respect to the following:


Is the issue most appropriately addressed under animal welfare legislation (i.e. is it
within scope)



Has the issue already been addressed, under this legislation or other legislation?



Should the issue be addressed, either fully or in part?



If yes, what is the most appropriate means of addressing the issue raised?



Does it require amendment of the Act?

In addressing dot points 3 and 4 in particular, the Committee noted and complied with the
requirements of subsection 40(2) of the Act. 46
The issues and the Committee’s response to them are summarised in Tables 4 below.
Table 4. The Committee’s response to additional issues raised in submissions

Issue

Response

Amend section 43 order regarding
custody of animals to require that person
need be found guilty of an offence
(rather than requiring a conviction)

Supported - recommendation 41

Instructions issued should be in writing

Supported - recommendation 19

Amend Act to ensure RSPCA inspectors
are subject to oversight and review of
decisions.

Supported - recommendation 21

Authorised officers should have a
minimum level of training

Supported - recommendation 23

46

Animal welfare Act 1993 (Tas) subsection 40(2):
(2) In carrying out its functions, the Advisory Committee is to take into account –
(a) the community concerns about, and attitudes towards, animal welfare; and
(b) the needs of affected industries; and
(c) the changes in, and availability of, animal management practices.
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Amendments to research provisions to
incorporate national definition of animal
research

Supported - recommendation 56

Make provision for dealing with seized
animals and objects

Supported - recommendation 45

Provide for seizure of animals as
evidence

Supported - recommendation 18

Clarify procedures around seizure of
animals on land

Supported - recommendation 20

Provide for court to make orders for
psychological counselling

Supported - recommendation 65

General search warrant

Supported where reasonable belief of
evidence in relation to an offence –
recommendations 15, 16 and 17.

Unannounced inspection of breeding
establishments

Supported - will be enabled by
recommendation 26

Amend legislation regarding rodeos

Recommendations 52, 53, 54 and 55

Dog breeding standards should be
prescribed

Supported - recommendation 29.

Require restraint of dogs during transport

Supported - recommendation 29

Welfare standards for cat breeding
should be prescribed

Supported - does not require amendment
to the Act. However, this proposal is strongly
supported by the Committee.

Note that the development of draft
standards is in progress and all comments in
submissions relating to dog breeding
standards have been referred to the
working group.
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Amend section 6 to specify that duty of
care includes provision of food, water,
shelter, veterinary care, exercise

Supported in principle - recommendation 2.

Ban or regulate electric shock collars for
dogs

Regulation supported - recommendation 12

Amend section 12 to prevent issue of
permits for leghold traps and remove
gillnets from the exemptions provided in
12(4)

Restrictions on leghold traps supported –
recommendation 13

Entry and seizure or animals without
offence

Supported in limited circumstances –
recommendations 31, 32 and 33.

Fast-tracking of custody cases

Recommendation 39 will enable custody
orders to be made prior to finalisation of a
matter.

Ensure use of care or charge vs custody
is consistent throughout act

Supported - checks for consistency of the
use of these terms will be requested at the
drafting stage.

Establish a database to list all breeders,
their location, and whether or not their
registration is current.

Traceability of breeders selling puppies
supported - recommendation 30.

Provide for unannounced inspections of
research facilities

Does not require amendment of the Act Inspector already has this power under
section 38.

Section 35 should be amended to
include reporting on the levels of distress
caused to animals used in research

Does not require amendment of the Act the annual animal research report describes
the severity of the procedures to which
animals used in research are subjected as is
required by section 35(3) of the Act.
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Obligation to exercise

Does not require amendment of the Act –
the Act requires sufficient and appropriate
exercise under section 8. The Committee
recommends that specific exercise
requirements be provided for each species
in prescribed standards.

Prescribe regulations for fishing

Does not require amendment of the Act.
Guidelines for fishing are being developed
through the national AAWS process and will,
at some future time, come to the AWAC for
consideration.

Ban sow stalls and battery cages by
amendment to Act/ eliminate intensive
farming

The Committee has already provided its
recommendations with regard to sow stalls
to the Minister. Use of sow stalls during
gestation and the number of hens confined
to battery cages is to be restricted by
regulation by mid 2013. This is being
implemented through a project to promote
moves away from intensive farming to less
intensive practices.

Mandatory standards for rabbits and
guinea pigs

Does not require amendment of the Act.
Recommend address as determined
through the AAWS process.

Compulsory response to reports of cruelty

This is a policy matter which should be left at
the discretion of the executive government.

Collection of pound statistics/action to
reduce euthanasia of unwanted pets

More appropriately addressed under the
Dog Control Act or the Cat Management
Act. Under the Animal Welfare Act
euthanasia is not a welfare offence.

Prohibit tail docking of cattle

Consultation was undertaken with key
stakeholders on this issue in early 2012.
Legislating a ban at this stage not
supported as industry is actively working to
phase out the practice.
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Require that AWAC meet quarterly

How often the AWAC meets is currently a
matter for the AWAC and/or the Minister of
the day to decide. No change is
recommended. The current AWAC has met
at least quarterly.

Prohibit slaughter of animals without prestunning

Standards and guidelines for abattoirs are
currently being developed at the national
level. These will be referred to the
Committee in due course, at which time this
issue should be considered as part of this
process.

Minimum penalties and/or mandatory
sentencing should be introduced

On the basis of expert advice, the
Committee does not support this proposal
because:

Ban rodeos



It has the potential to result in persons
committing offences with different levels
of culpability receiving the same
punishment; it is therefore contrary both
to the premise that ‘the punishment
should fit the crime’ and to the principles
of fairness.



There is an absence of evidence that
minimum mandatory penalties achieve
their desired aims.



It removes the discretion of the courts
and judiciary.



It may, perversely, transfer discretion to
officers who make the decision whether
or not to lay charges.

Consultation with key stakeholders in early
2012 indicated that this proposal would not
have broad stakeholder support. However,
the Committee does support tightening of
the rodeo provisions to ensure effective
compliance and enforcement –
recommendations 52, 53, 54 and 55.
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Ban hunting

Consultation with key stakeholders in early
2012 indicated that a ban on hunting would
not have broad stakeholder support.

Hunting should not be exempt from
method of inappropriate killing

Hunting which is not carried out in
accordance with an approved guideline
(where one exists) is not exempt from the
operation of the inappropriate method of
killing offence.

Compulsory reporting of alleged animal
welfare offences

The Committee considered this issue in the
early stages of the review and holds
concerns that compulsory reporting may
result in persons failing to seek veterinary
treatment for their animals for fear of being
reported. The adverse impact on animal
welfare is likely to outweigh the benefits.

Consider creating a prohibited events
provision

This issue is a matter for the Office of
Parliamentary Counsel.

Offence to possess dog with docked tail
without certificate from vet

This proposal is not supported as it imposes
an unreasonable burden on dog owners
and the regulator already has the power to
require relevant information under section
26 of the Act.

Power to require name and address

Not supported - the police do not have this
power under Tasmanian legislation.

Ban possession of fighting paraphernalia

Consultation with key stakeholders in early
2012 indicated that a ban on fighting
paraphernalia would not receive broad
stakeholder support. One issue is that it is not
uncommon for persons to possess such
items for decorative purposes and be
unaware of their original purpose.
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Include cephalopods and crustaceans in
definition of animal

These species are included in the definition
of animal for the purposes of animal
research. Consultation with key stakeholder
in early 2012 did not support this proposal
with respect to the entire Act.

Provide for a greater range of costs to be
awarded by the court, including the costs
of investigation.

The Committee does not support this
proposal. Although such provisions exist
under some environmental and OH&S
legislation, there are no such provisions
under animal welfare legislation in any other
Australian jurisdiction.

Promote free range farming

Out of scope. Note that a project is
currently underway to promote moves
away from intensive farming to less intensive
practices.

Microchip number of dog should be
required to record the microchip number
of the mother

This issue should be regulated under the
Dog Control Act 2000

Mandatory desexing and microchipping
of all companion animals

This issue should be regulated under animal
control legislation. The Committee notes
that, with a few limited exceptions,
Tasmanian animal control legislation
requires that all dogs and cats are
microchipped and all non-breeding cats
are desexed.

Remove Inspectorate function from
RSPCA to specialised unit in Police

Does not require amendment of the Act.
This is a policy issue in relation to which the
Committee does not make a
recommendation.

Remove animal welfare from Primary
Industries portfolio

This is primarily a policy issue in relation to
which the Committee does not make a
recommendation.
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All sections of the Act should apply to
Animal Research

This is not consistent with the approach
adopted by all Australian jurisdictions and
governed by the Australian code of
practice for the care and use of animals for
scientific purposes.

Amend cruelty offences to remove the
words 'unreasonable and unjustifiable'

The Committee does not support this
proposal. There are circumstances in which
actions which otherwise would be an
offence are justified (for example,
vaccinating animals to prevent future
suffering, an offence) and provision must be
made for such instances. The terms
‘unreasonable and unjustifiable’ have a
recognised meaning underpinned by a
large body of case law.

Substitute the word 'unnecessary' for the
word 'unreasonable' in relation to pain or
suffering in offence provisions

The use of the word ‘unnecessary’ in place
of ‘unreasonable’ would substantially widen
the scope of the cruelty provisions and is not
supported.

Remove 'unreasonable and unjustifiable'
from the offence and instead provide for
defence that act or omission was
reasonable and justified

It is appropriate that the regulator consider
whether actions are reasonable and
justifiable before laying charges and that
charges cannot be laid where actions or
omissions are clearly reasonable or
justifiable. The Committee therefore does
not support this proposal.

Act should clarify what is 'unreasonable
and justifiable'

There is a large body of case law regarding
the interpretation of these terms.
Interpretation of these terms should rest with
the judiciary.

‘Unreasonable or unjustifiable’ should be
interpreted in relation to the animal’s
interests, and not in relation to the
interests of those with care or charge of
the animal, or an industry.

Unlikely to achieve broad stakeholder
support.
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With respect to animal research place
the onus on the researcher to prove that
no non-animal alternatives exist and that
the experiment has not already been
conducted (either in Australia or in any
overseas country);

Researchers are currently required to
consider these issues and state whether
they are aware of such research having
been conducted. Requiring proof of a
negative, however, is not a practical or
reasonable requirement.

Recognise animals as sentient beings in
the Act

Given the differing levels of sentience,
making such a statement may have
unintended consequences in relation to
animals with high levels of sentience or
those considered to be at the lower end of
the scale, depending on how such a
statement is interpreted.

All breeders of cats, dogs, guinea pigs
and rabbits be registered with an
appropriate organisation and it be
mandatory that their registration number
is listed in any advertisement.

This issue should be addressed under animal
control legislation. Partly supported in
relation to dogs - recommendation 30. Cat
breeder registration is required in Tasmania
under the Cat Management Act 2009.

Prohibit slaughter of bobby calves

The Committee supports a regulatory focus
on ensuring that such slaughter is humane.

Prohibit sale of animals through
commercial premises/pet shops/permit
sale of cats and dogs by registered
shelter and registered breeders only

There is an absence of evidence that this
proposal will deliver a welfare benefit which
cannot be delivered by more appropriate
means (e.g. prescribing enforceable
standards).

Amend Section 3A - Care or Charge to
extend a duty of care to persons with
control or influence over the environment
or habitat of the animal

This is an unreasonable duty of care which
would have many perverse and unintended
consequences. For example, the Crown
could conceivably be required to intervene
in natural ecosystems to ensure that
individual animals did not suffer.
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Amend section 8(2)(h) by removing (i)
and (ii) and amending (vi) to read the
purposes of controlling a pest animal in
accordance with the pest register to the
extent that pest management measures
impact on the specified animal only.

Regarding removal of (i) and (ii) - this would
prevent the administration of an injurious
drug or toxic or noxious substance for
medical curative purposes or for the
purpose of scientific research. Given that
this amendment would render illegal the
administration of virtually all medications
and many vitamins (substances which have
the potential to be toxic) this amendment is
not practical and would have an adverse
impact on both animal and human welfare.
With regard to the proposal regarding (vi),
the use of pesticides is governed by the
Agricultural and Veterinary Chemicals Act.
Conditions on permits issued under the
Agricultural and Veterinary Chemicals
(Control of use) Regulations require that
measures are taken (including non-use in
some instances) to ensure that non-target
species are protected.

Remove fishing practices from nonapplication of Act

Unlikely to achieve broad stakeholder
support. However, the Committee is
supportive of greater regulation of such
practices.

Officer must stay and assist farmers with
sick or injured animals

The duty of care rests with the person with
care or charge of the animal.

Investigating officer must determine if
condition treatable before calling vet

Only a veterinarian is qualified to make this
assessment. Veterinary assessment may be
required in untreatable conditions for the
purposes of collecting evidence.

Government should have duty of care to
wildlife

This is an unreasonable duty of care which
would have a multitude of perverse and
unintended consequences. For example,
the Crown could conceivably be required
to intervene in predator/prey interactions to
ensure that individual animals did not suffer.
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There should be penalties for frivolous or
vexatious complaints

Given the vulnerability of animals and their
inability to report abuse, this proposal is not
supported as it may inhibit reporting of
animal cruelty.

Half AWAC membership should be
representatives of animal welfare groups

AWAC should represent all persons who are
stakeholders in animal use and welfare.
Representation should be balanced such
that the advice of AWAC is reasonably
consistent with and reflects the views of the
broader community.

There should be greater representation of
NGO's on AWAC

To ensure that the Committee does not
become unwieldy, it is not possible to
represent of all NGOs. Animal welfare
interests are represented by animal welfare
groups which cover a broad range of
species and have national recognition in
the area of animal welfare policy.

Animal research should be made illegal

The consequences of this recommendation
would not be supported by the broader
community. For example, this proposal
would prevent research being undertaken
to determine the impact and spread of the
Devil Facial Tumour Disease.

Government should pay fines if incurred
as a result of stock starving due to
overgrazing by wildlife

This proposal would require that the
taxpayer pay penalties incurred by a person
as a result of breaching the law and is not
supported.
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Glossary
This glossary provides the meaning of words as they have been used in the context of this
report.

Animal is defined in the Act as any live non-human vertebrate other than a human being or
any other creature prescribed for the purposes for any or all of the provisions of
the Act.

Animal Experimentation Ethics Committee means a Committee constituted in
accordance with the Australian code of practice for the care and use of
animals for scientific purposes, 7th edition 2004. Commonly called an Animal
Ethics Committee or AEC, it is responsible for ensuring that animal research
undertaken by a licensed institution is conducted in accordance with the
code.

Animal Welfare Guidelines are guidelines approved under section 44B of the Act that set
down what persons responsible for the care of animals should do. They usually
relate to one type of animal or animal industry. Compliance with guidelines is
not mandatory.

Animal Welfare Standards are prescribed (in the Animal Welfare Regulations) under
section 44A of the Act. They set down minimum standards that must be met in
the care of animals and usually relate to a particular type of animal.
Compliance with animal welfare standards is mandatory (that is, noncompliance with standards is an offence).

Animal research is defined in the Act as a procedure, test, experiment, study or enquiry on
an animal which –
a) Is undertaken to develop, demonstrate or acquire knowledge, or
techniques, in an area of science or teaching; and
b) Is likely to have a significant adverse effect on the welfare of the
animal.

Authorised officers are officers appointed under section 13 of the Act. They include some
DPIPWE officers, all Tasmanian RSPCA inspectors and all Tasmanian Police
Officers. They are commonly referred to as ‘animal welfare officers’ or ‘animal
welfare inspectors’.

Autoclaved means sterilised in an autoclave. An autoclave is a self-locking device that
sterilizes materials by steam under pressure.
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Body Corporate means an artificial legal entity such as a corporation, company, business,
not-for-profit organisation, institution or government-controlled body that allows
one or more natural persons to act as a single entity for legal purposes (with
separate legal personality). A body corporate has the power to act, hold
property, enter into legal contracts, sue and be sued in their own name, just as
a natural person can.

Carcass means the body of a dead animal.
Conveyance is defined in the Act as any vehicle, vessel, aircraft or other contrivance
intended to be, or being, used to carry animals, people, or goods over land or
water or in the air.

Corporate body – refer to ‘Body Corporate’.
Culpability means the degree to which a person is blameworthy in the commission of an
offence. It is generally related to the person’s intentions in committing an act or
their knowledge of the likely consequences of their action or failure to act.

Custodial penalty means punishment by a term of imprisonment. See also maximum
custodial penalty.

Custodial sentence see custodial penalty.
Delegate means to formally entrust tasks and responsibilities to another person.
DPIPWE means the Tasmanian Department of Primary Industries, Parks, Water and
Environment.

Duty of care means the legal obligation owed by a person to an animal which it is
reasonably foreseeable would be injured by a lack of care by that person. A
duty of care exists if a relationship defined in section 3A of the Act exists
between a person and an animal (refer to footnote in section 2.3 of this paper).

Enforcement agency means a corporate body with responsibility for enforcing the Act and
may be DPIPWE, the RSPCA inspectorate or the Tasmanian Police.

Evidentiary means relating to evidence.
Evidence means any object or information which tends to prove or disprove a fact in issue.
Euthanasia means to intentionally kill an animal painlessly.
Jurisdiction means a defined geographical area within which authority to administer justice
applies. In this paper, the relevant jurisdictions are the Australian States and
Territories.

Liability means a responsibility for something under the law.
Maximum custodial penalty means the longest period of imprisonment that can be
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imposed as a punishment for a particular offence. The court may sentence a
person convicted of the offence to a shorter period of imprisonment.

Maximum monetary penalty means the largest fine that can be imposed as punishment
for a particular offence. The court may impose a smaller fine on a person found
guilty of an offence.

Monetary penalty means a fine imposed as punishment for an offence. See also maximum
monetary penalty.

Prescribe means to set down as a rule, usually in subordinate legislation (e.g. regulations).
Provision (noun) means a clause in legislation, a contract or other legal instrument.
Proviso means a condition demanded in advance.
RSPCA means the Royal Society for the Prevention of Cruelty to Animals.
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Appendices
APPENDIX 1. KEY STAKEHOLDERS CONSULTED AT
COMMENCEMENT OF REVIEW
a.

Groups represented on AWAC:












b.

DPIPWE
Tasmania Police (DPEM)
RSPCA
Local Government Association of Tasmania (LGAT)
Tasmanian Island Pork Alliance (TIPA) and Tasmanian Commercial
Egg Producers Association
Animals Australia
TFGA
University of Tasmania (UTas)
Australian Veterinary Association (AVA) – Tasmanian Division
Tasmanian Field and Game Association
Tasmanian Racing Services (DIER)

Groups not represented on AWAC:








Department of Justice
Tasmanian Canine Defence League (the Dogs’ Home)
Hobart Cat Centre
Tasmanian Canine Association
Cat Association of Tasmania
Tasracing
Australian Antarctic Division (particularly their Animal Ethics
Committee)
 Australian Professional Rodeo Association
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APPENDIX 2. SUMMARY OF SUBMISSIONS TO THE REVIEW
THROUGH PUBLIC CONSULTATION
Submission
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42

Name
Delia Thompson
Kathy Tauber
Angela Gough
Sonia Lloyd
Patricia Tolond
Chris Boron
Clare Jokuszies
Leanne Beasley
Sherry Fenton
J.W & Penelope Tomlinson
Leonie & David Bishop
Lorraine Hamilton
C. Miller
Name withheld
Name withheld
Lyndell Whyte
FERN HARDING VERTIGAN
Sally Catherall
Laura Davis
Judith Paxton
Carol Nodder

Organisation

Tasmanian Arabian Riders & Breeders Inc.

Hobart Cat Centre

RSPCA Tasmania Inspectorate
Luke Budd
Lena Bodin
Suzanne Cass
Cathy Craw
Sara Stevens
Robyn Conway
Wilhelm Fister
Ivan and Norma Conway
Mr Grant Robb
Rex Cooper-Willis
Adrian Gordon
Lisa Edwards
Lynn Mason
Ian Sauer
Helen Walne
Michelle Davis
Lani Budiman

Stop Tasmanian Animal Cruelty
Dogs’ Homes of Tasmania

Animal Welfare League Australia (AWLA)

Tamar Valley Branch, TFGA

RSPCA Tasmania
Meg Lorang
Joan Fitz-Nead
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43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82

West Hobart Branch, Australian Labor Party
Carol Hughes
Against Animal Cruelty Tasmania
Inka Stanczyk
Malcolm Cowan
Kim Rettig
Ben Hiscutt
Leah Armand
Adriana Belleman
Cassandra Tichanow
Rob O’Byrne
Diane Burkhalter
Tracey O Brien
Nell Thompson
Raechel Roberts

Tasmanian Island Pork Alliance
Hiscutt and Sons

Getting to Zero
Voices for Oscar’s Law Tasmania

Dr Tom Astbury BVSc
Professor Paddy Nixon
Paul Archer
Andrew Bailey
Glenys Oogjes
Anne Greenaway

University of Tasmania
DEATHROWPETS
Animals Australia
Brightside Farm Sanctuary

Lee Youd
Grace Mulholland
Nancy Grogan
Name supplied but withheld
RSPCA Australia
Alison Bailey
Meg Lorang and Jennifer Rowallan
Neil Stump
Benedict Bartl
Enid Cornish
Matthew Bridges
Karina Finearty
Ms Valerie Newton
Cassy O’Connor MP
Kerry Smith
Jan Davis

Tasmanian Conservation Trust (TCT)
Tasmanian Seafood Industry Council
Voiceless
Tasmanian Association of Community Legal Centres
Bridges Business Group T/A Barkmate

Tasmanian Greens
Tasmanian Canine Association Inc
Tasmanian Farmers & Graziers Association

Department of Primary I ndustries, Parks, Water and
Environment

